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PREFACE 


Thia collection of cases Is intended primaiily for stadents in 
courses in American government. Each case selected poses some 
eubstantial governmental problem. Tbe Supreme Cooit is viewed 
as a port of the machinery; of a federal government operating 
Wiflun constitutional limitations. Tbe Intake and the dispatching 
of the Comfs business are explained. Litigation is presented as 
one phase of the process of government, as elections, legislation, 
fte exercise of executive discretion, and administrative action are 
Other phases of the great process whereby individual and social 
bterests are asserted and considered and reconciled witbin our 
constitutional system. 

It seems pie^able that students have a fair oompiehenrion of 
the Court’s action upon a selected range of major problems 
rather than that they have a more imperfect undcntanding of 
what was laid down in a large number of cases. Hence the aim 
has been to place a few cases each within a lather full setting, 
and to develop the significance of the Court’s conclusion. Where 
the Justices diose b^een possible alternatives, the oompeting 
ooDsiderations should be examined; accordingly there is consider- 
able quotation from dissenting opinions. Generally it has seemed 
good pedagogy not merely to make an introductory explana- 
tion but also to pursue tbe discussion in a note commenting upon 
what was done and elaborating observations to which the case 
gives rise. 

Tbe constitutional principles which are authoritative today 
bear the mark of the men who have served upon the Court It is 
well for students of American government to have a just appie- 
detion of the work of sUme of tbe major figures. Judicial photo- 
graphs and the table of succession wit^ t^ Court reinforo the 
text in its endeavor to identify Justices whose influence has been 
outstandnig in the history of Cout 

Professor Edward S. Corwin performed the friendly office of 
leading the author s contribution to this coBection and of noting 
caveats and cornments. In making grateful acknowledgment of 
111 



iv PREFACE 

the benefit thus oooferred there is, of course, no shifting of the 
author's responsibility for the selecdoa and editmg and the 
interpretative discussion of these American constitutional de* 
dsions.'* 

C.F. 

Stanford University 
April 16 , m 
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INTRODUCTION 


One %\iiptem Court. "Hlie judicial Power of the United States shall 
be vested in one supreme Court, and in such bfeiior Courts as the 
Congress may from time to tans oidain and establish.'* So speaks the 
Constitutinni One Supreme Court How does it happen that notwith- 
standing the tremendous growth of the oountiy-m popidatlon, in 
area, in industrial opemtionr, m commercial enterprise, in legislative 
and administrative action^ow does it happen that one Supreme 
Court is still able, as in die days of John Jay (Chief Justice, 1789- 
1795) and Joha Marshall (Chief Justice, 1801-18^, to deal with the 
judidal business which arises horn, this expanding society? To be sure, 
Jay had only five associates whereas 6e Court now has a member- 
sh^ of nine. But this increase in size is in no wise an adequate ex- 
planation. Nine judges can turn out more work than six, but capacity 
does not increase in pmpoition to niimbeis, and indeed to increase the 
Court to more than nine would probably impede its labors* Surely the 
fixplanfilion is not that our people are more reluctant to carry their 
Controversies to the highest court The contrary seems nearer the truth. 
The Supreme Court sits for e longer term than in Marshall's time^ that 
adds something to its capacity. In general it limits the oral hearing to 
One hour on each side, whereas Ms^all’s Court might hiea for days 
to argument in a great case. But the days are no longer^ judicial minds, 
We may suppose, ore no moie powerful; the issues, on the average, 
are certainly more momentous; the need for painstal^ and reflective 
consideration of every case is as great ever. How can one Supreme 
Cbort perirm its iimction? 

This question occurs to perhaps not one in ten thousand visitors 
who wander admiringly tb^^ the marble ootridois of the Court 
1 
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buildmgt One who eoten the chamber oa a day when the Court is 
sttUog is impressed with the quiet, efficdent Didarhnefia the Goort^s 
proceedings. ""Oyez, oyez, oyez,** totones the criei when the Justices 
have come in. **An persons having business before the Honcfrablfl, the 
Supreme Court of the United States, are admonished to draw near 
and give their attentioci, for the Court h now sitting. God save the 
Unit^ States axrd this Honorable Court” Presently a case ia called, 
counsel step forwerd, each side is beard fo turn, and then tbe order is 
repeated in another case. Who are the ‘'persons having busmesa” 
tb^ How did diese specific cas^ reach the Court? May any pei^ 
sistent litigant carry bis appeal so far? How can time be found to at- 
tend to all the busmess of Court? 

IrUemedic^e appellate oourts, A porfia/ eap2anatian m the 
fact that Congress, pursuant to ita power "to constitute Tribunals in- 
feifor to the supreme Court,” has created a system of intetmediate 
appellate tribunals-die Circuit Courts of Appeals^whose function is 
to relieve the pressure of appeals carried up from the federal courts 
of Sat instsDCe, the Distil Comtsi of these intermediate 
courts as a screen or harrier, beyond which only the most important 
federal cases should be allowed to pass. Ihey wem created in 1891, 
when it had become evident that something must be done to reduce 
the Supreme Court' s intake of business. 

Diicretion in taking cases. The answer to our quesdon abo lies in 
part la (he fact that, lay a statute of 1925^ tbe Court was given a very 
broad discredon as to cases would came before it To a large 
extent the Oourt hears the cases which it oonsideni it ought to he^. 
We vrlll examine this scheme In a moment, and observe the canons the 
Court applies in the exercise of this discretioii. 

The Court's intemd economy. Fm^ (hcane is die interBsdqg znattor 
of the Court’s own infomal economy-^ow It hears, studies, confers, 
deddes, and reports. Threap the years it has devnlr^ied a smooth and 
effident system whereby it may adiieve the ma^uni in judicial 
performance. 

Eadb of these pufots-the hienrchy of courts, the system of ap- 
peals, and the Court's ofwn mode of operatkm-wlll be oonsldeiied In 
tUIlL 

The origiad fudkid system. The federal judicial system, estab- 
lished by the original Judiciary Act of 1789, oamprised three grades 
df court: Diatxict, Curutt, and Supreme. The Dirtrict Coort had juris- 
diction of only certain matters, particularly cases m admiralty. The 
Ghcnlt Coort was the really Important fod^al court of first tertance. 
It was held in each District by two Justices of the Supfeme Court 
and (he dlstiict fudge for that particular District Each state had at 
least one federd District Court; some were divided into two distrids. 
The Justices (hus had to spend much cl tbedr time and eneigy traveling 
about the country, by st^ecoach and gig, by tailing vessel and pres- 
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enti^ hy staamboat {No wonder that in the early years a|}podiilmeiits 
to the Supreme were rathei often dedlned» or that Jojtices 
aometiines resigned to accept peats which, by present atandonls, seem 
quite Inferior In dignity.) Edi^d Randolph, who was Washington's 
Just Attorney Genera], early protested against this dicuit riding. 
/uitioBS of the Sapreme Cook, he pozntod out, needed much tioie to 
atudy. ‘^ut what leisure remains from their Itinerent dispensation of 
Sam up all the fmgmenb of tbev time, hold thdr fatigue at 
naught, and iH them bid adieu to all domestic omoems, atiil the 
average term of a lifey akeady advanced, wiR be too short for any im- 
portant proficiency.'* **1 am not quite convinced,** said Gouvexneor 
Morris, Founding Father and Senator, "that riding rapidly from one 
mid of this oountzy to another is the best way to study law. I am in- 
dined to beheve that knowledge may be more convenient^ acquired 
In the closet than m die high mad.** [Quoted from Franliiirter and 
Landis, The Burineu of the Supreme Court, The Macmillan Com- 
pany, New York (l928)-a memorable ''Study in the Federal Judicial 
System.*! 

The ctreuit systmCs 102 years. The circuit system, with patches 
added from ttroe to tikne to cover its weakest spots, was pretorved 
uotil 189L After 1802 only one Justibe sat in any Circuit Conit, and 
In his absence the district fudge held the Ciremt Court alone. To re- 
cognize the needs of the growing West, the Supreme Court was in- 
occiued to seven (1807), then to nine (1837); for a few years after 
1863 it stood at ten, thus penaltting an appdntment from Califomia. 
In 1844 Congress relieved the Justices attending their ciicuits 
more than one tetm eacdi year; in 1889 the requirement was reduced 
to once in two years. In 18^, too, Congress provided that there 
diould be nine circuit judges, one for each cocuit, to relieve the 
Justices of some of the burden of cucuft work. 

After the Civil War, the Republican and natkmaUy minded Con- 
gresses permitted an ever'incxeaaiiig volume of litigation to flow into 
toe fedexsl courts. That meant that toe Justices were muto concerned 
with toe pmblems of toefr respective dneuits. But more business ha> 
low meant more appeals to the Supreme Court That meant that the 
Juiticea had to hold longer terms in the Supreme Court in Washing- 
ton, working away at the ever-mounting pile of cases. Everyone 
knew that socnethl^ must 2>e done to relieve toe congestioiL Various 
measures, some of them rather bizarre, were proposed, and for years 
Congress debated, in toe meantiaie adding more patdiea. 

rA« Cireoft Courts of Appe(tls Act, 1S91. Finally k 1891 nine Gtr- 
C!iit Gourts of Appeals were created, above the District and Circuit 
Courb and inferior to toe Supreme Ccnirt That permitted toe mass of 
appeals to be stopped before they reached toe Supreme Court In 
1911 toe Oicuit was abohshedi its buuness was gheu to the 
District Court (For many yean the two courts had nonnaily been 



4 


INTRODUCTION 


held by (he same district fudge.) Add that in 1929 Congresi created a 
Tenth Circuit {to meet the jiee^ of the Western states), and we ai^ 
live at the existing system of courts. Each state has at least one Dis- 
trict Court, some have two, or thioe, or even four. Some District 
Courts are allKated a single judge; some have two or more. Courts 
sitting ia the great cities draw a tremendous vohune of woih; as oue 
would suppose, the Southern District of New York, with New Yodc 
City, requires ^ largest pond of District Judges. 

The District cf Cchmhia. In the District of Columbia there fa a 
District Court, also a Court of Appeals whidi may be thou^ of as 
comparable to the Circuit Courts of Appeals. 

The state courts. Every state has, of course, its own system of state 
courts, as provided by its ccmstxtiition and laws. From time to time 
^federal questions'* arise in the state courts. Suppose, for enample, 
that in (hie course of a pcosectiUon the defendant says, *T(» are not 
giving me a fair hearing; I demand that 'due process of laV which is 
guaranteed to me by the Fourteenth Amendment.** Or suppose that In 
a suit in a state court one party rdies upon some statute, and the 
cither contends that that statute is invalid because inconsistent with a 
provirion in the United States ConstihitioD. Or there may be a conflict 
as to the tneamug of a treaty between the United States and a foreign 
state. Each these is a ''f'^eral question*’ which is capable of being 
brauj^ before tibe Supreme Court. One does not, however, simply 
run forthwith into the Supreme Court of the United States: the ques- 
tion can be taken there only from the highest state court wherein 
a dedsloQ could be had. That means that so far as possible the higber 
state courts should be called upon to consider the claim of a federal 
right before the Supreme Court In Washington is disturbed. Note that 
the highest court wherein a dedrion could be had may not be the 
highest court of the state: perhaps the state’s judiciiiiy leghlatiOD does 
not permit the case to be canted to the top. Gtovey o. Townsend, 
mentioned later in this book, was taken all the way from a justice 
court in Texas to bie Supreme Court in Washington in one long jump. 
For the justice of the peace was the last as well as the first court in 
which, by the law of Texas, that particular case codd be heard. 

The appellate system. Now wa are ready to consider what cases 
reach the Supreme Cuort. While tills is a subject wbidi abounds in 
technical niceties, the broad outlines are easy to uodeixtand. Hare a 
sketch will be of help (see p. 5). 

Appeals from sUae courts. Let us look at the rigbt-haod side of the 
diait. There are two ways of talking a case from tin state courts to 
the Supreme Court of the United States: appeal and certiorari. When 
ope h^ a ri^ to upped to the Supreme Court, that case must be 
heard. A tortt of cariiorsH Is granted by the Supreme Court, in its 
discretion, where it bdieves that, in (be public interest, it ought to 
bear the case. 
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Fhst; the situations where there is a zight of apped, (1) Suppose 
that a litigant has Invoked a federal stntute or treotyt and its vali^ 
has been denied by the state court. (2) Suppose diat a litigant has 
cballec^ged the law of the state as being in oontiaveoticni of the Con* 
stitutkm or laws or treaties of the United States, and the state eouit 
has suH^ied the state law. lii either case the claim of federal fight 
has heen denied^ and here d)e dissatisfied litigant is given a right to 
apped to the Supreme Court. The Supreme Court must hear his oon- 
teotion. The (bought of Congress was that state coum nd^t be in* 



dined to take a narrow and grudging view of claims of federal li^t; 
in order to assure a vindication of such rights there should be an 
appeal to the Supreme Court. 

Situotiortf where there is no right of appeal. Suppose on (he con- 
trary that (be state court sustodu ^ ciaun of fedea^af right-there may 
stlU be good reason why the Supreme Court should be able to re- 
estmine the For example, take Graves o. fitate of New York 

ex fel (YKeeie, a case included in this collection. Was it pennisslble 
for New York to collect its iocoate tax. from au employee of the United 
States? The New York courts held No, thinking that that was the 
answer they vrere required to give in the H^t of earlier dedshns by 
the Supreme Court d the United States. But, as it turned out, the 
Supreme Court had been changing its views on that question. O^ght 
tlm not to be some means for permitting the Supreme Court to Con- 
sider whether the state court has not upheld the claim of federal right 
when, ni (he fihal fudgment of the Supreme Court, it really sho^ 
have rejected it? Wcruld it be proper to assume that state courts will 
err only on the side of mniimizing federal rights, never on the side of 
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mding them too kige? We know that sometimes the state courts 
hove held a state kw to be repugnant b the federal ConstituHcm, ooly 
to have it appear later that die Supreme Court of the United States 
wiU sustain such a state statute. 

Reuieio on certkfrafi to the state coart. Congress recognized this 
sttuation. and made suitable provialon to meet It Where a “federal 
question" is involved, and the case is not one \d)ere there Is a right to 
appeal, the dissatisfied btigant may petition the Supreme Court to 
consider the qaestion. This is done hy petitioning for a writ of cer- 
tiorari. Certiorari means, literally, let it be certified " If the Supreme 
Crxirt grants a writ of certiorari it gives to the couft bdovr a diieo- 
tlon to send the federal question up to it for its consideration. Appeals 
are taken as of ri^t, but certiorari is granted in the discretion of the 
Court. 

An eiample will show how the sdheme woHu, Mark Graves, the 
New York Tax CommiBBioner in the case mentioned ahovt^ had car^ 
lied the state's claim to New York's highest court and had lost. He 
believed, however, that the Supreme Court of the United States might 
sustain his contention. So he submitted to the Supreme Court a peti- 
tion for a writ of certiorari. In making that request be did not argue 
at length the merits of his case. He merely argued that the federal 
question was an important one, and urged his reasons why the Su- 
preme Court ought to consent to hear it. This was by what is colled 
"a brief in ai^jport of application for writ of certiorari"; it was all in 
writing and th^ was no oral arg^ent The other side-the taxpayer 
-..had an opportunity to file a brief urging diot the Supreme Court 
should not up and oonsider die fudgment be had juat won. Every 
Justice examined the petition and the si^portlng and opposing briefs, 
and one day at cooferenoe the Court concluded that tt^ was a ques- 
tion which should be allowad to come up, (If as many as four of the 
Justices vote in favor, die petitiou is granted.) So on December 19, 
1038. the order was made; ^Tetitioo for writ of certiorari to the Su- 
preme Court of the State of Now York granted." That was set down 
in 305 U.S. 592-the 305th volume of United States Baporfs, at page 
592. Graves v. CKe^ was placed on the dodet Each side, the tax 
commissjoDer and thq taiqiayer, then Submitted its brief, arguing now 
the substantive merits of the f^eral question. On March 8. 19^. the 
ease mma up for oral argument in the Supreme Court On March 29 
a dedrion was handed down, saying that Graves' coDtention was the 
oonect one: the New York courts in their constructian of the Consti- 
tutioD had erred to the pie|udlce of their own state; the federal em- 
ployee must pay the state Hie Court's judgmoit and its opiniun'-^ 
the reasons it ^ves for its judgment-are reported in 303 UJS. 466. 

Bevievo of judgments in die CCA. Look back now to our sketch. 
From the Courts of Appeals, also, cases may go to the Supreme 
Codit by appeal and on writ of certioraii Rjght^ or wnm^. Con- 
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grass had an idea that, fust as state courts are supposed to view 
dalma of federal ifght ^vkh perhaps an unfriendly bdas, conversely 
tlie federal oourts might he prone to strike down state laws as repugn 
nant to the ConstitutloQ or laws or treaties of the United States. So 
when a state law is held invalid on that ground^ the disappointed Utl- 
gaikt may appeal to the Supreme Court Congress thus produced a 
Bynmietry in matters of appeal, as between tibe state courts and the 
Gbouft Courts of Appeals. Any other case decided by a GCA is re- 
vlewable by the Supreme Court on writ of certiorari. Thus for the 
great mass of litigation in the Circuit Court of Appeals, the Supreme 
Court grants the petition in those cases in which it appears that the 
question merits the Court*s consideration# 

The Court‘8 Rule 38, To a coosiderEble extent, then, the Court heats 
the cases it believes it ought to hear. What are die indicia of such a 
case? Here is what the Court has laid down, in paragraph 5 of its 
KuIeSS: 

A review on writ of certiorari is not a matter of right, but of 
sound ludidal discretion, and will he granted only where (here 
are special and important reasoos therefor. Ibe foflowing, while 
neithn controlling nor fully measuring the court's discretion, in- 
dictate the character of reasons which will he oonsidered: 

(0) Where a state court has decided a federal question of sub- 
stiiDoe bot theretofore determined by this court, or has deoided 
It in a way piubably not in accord with applicable decisions of 
this court. 

(h) Where a chcuit court of appeals has rendered a decision 
in conflict with the decision of another circuit court of appeals 
on (he same matterj or has decided an impovtant question of 
local bw in a way probably in conflict with applicable local de- 
cisions; or has decided an important question of federal bw 
which has not been, but should be, settl^ by this court; or has 
decided a {edncai to a way psobably to with a^ 

plicabb dedsiaiis <£ this court; or has so far departed from the 
accepted and usual course of judiciBl proceedings, or so far sanc- 
tion^ such a departure by a lower court, as to for an exer- 
cise of this court’s power of supervision. . . # 

Horiofuzb. Consider (he sense of the thing. Two Circuit Courts of 
Appeals have passed upon the same guestim of bw: one held one 
way, and now another holds to the contrary. This is a situation where 
the Supreme Court should settle which view is to prevail. Again, per- 
haps a CCA has had a case where it had to apply the bw of one of 
the states, and It appears ^at the federal court ignored the dedsions 
of state courts on that poinL To protect the state bw from being 
tiuis disregarded, (he Supreme Court agrees to look into that oonten- 
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tion. (ir again, some important and novel question of federal law has 
ariSBD-a.g., the oonEtruedoD of a recent act of Congresa-lhat too will 
be an adequate reason for grontiDg certiorari. 

Perhaps the CCA has misconstrued a dedsioD of the Supreme 
Court Perhaps even 6e Supreme Court has changed its mind. Isx 
such a case the Court grants certiorari bo establish what it regards as 
right. Take Smith v, AUwiight, included in this collection. In 1935 
the Court had held that the Democratic Party in Texas was sunilor 
to a private club, and so was free to exclude Negroes from its primary 
elections. Then in 1941 It had to consider whkher comiptlon in a 
primary election for a seat in Congress was punishable under the 
f^eral law, and d^ded that it was. Here, thm, was inconsistency. 
Smith V, AUwri^ turned on whether voting at a primary electirm in 
Texas was only a private affair or, on the contrary, a matter of federal 
right. The CCA applied the 1935 precedent; the Supreme Court 
granted certiorari imd ovemiled the precedent. 

Departure from the ^accepted and usual course of judicial proceed- 
ings” in a lower federal court is anotiter adequate reason for review- 
ing a case on certiorari. The Supreme Court has a responsibility to 
exercise a constant supervision over the operation €}f the inferior 
federal courts. (Of course it has no such general authority over the 
courts of the several states.) Any significant departure frenn the fair 
and orderly admimstration of justice calls for prompt attention and 
correction. 

An important ptMc interest. The Court is in the habit of explain- 
ing In a few words why in each case it granted oertiararL Here are 
some samples: 

because of a conflict of dedsdon among the Ciicciit Courts of 
Appeals; 

in view of the dose similaiity between this case and on earlier case 
which we decided the other way; 

hesuBuse hoAt parties rely no the dedsko) of this Court; 

on account of the importance of the issues in the adnunlstratlon of 
(he Sodal Security Act , . . of tbe National Labor Relations 
Act ... of the Federal Power Act ... of tbe Federal Com- 
munjeations Act; 

because of doubts as to this construction of the Federal Kidnaping 
Act; 

because this is an important case of first imporesshm; 

because there was a substantial question whether (bis imptison- 
meot was not a denial of due process of law; 

since these judidal safeguards arc prized privileges of our system of 
government; 

because of the Importance of the issue in the admlnlstratloii of 
juBtice. 
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These are typical reasons why the Court granted the petition iot c€r< 
tiorail Note in every case the public interest involved. It Black simply 
argues that he, not White, should have won the suit, the Court dt- 
plfafls to review die question. It could not possibly ghre its ear to all 
these contentions. The parttes hove already had one appeal The 5u- 
prome Court's duty is to the public, to act as the arbiter of legal issues 
of national importance. Only by limiting its attention to th^ really 
major considerations can it possibly keep up to date. And as is often 
sai^ to delay justice is to deny justice. It is imperative^ therefore, that 
the Court on no more cases than it can promptly hear and de- 
terznine. 

Direct appet^ from district court. Turn back once mote to the 
sketch, to ni^ that some cases may be appealed bom a district court 
directly to the Supreme Court The categories are not numerous but 
th^ are important. Here are examples; One is appeals in criminal 
cases where the district court has held the penal statute unoonstitu- 
tkmal. Pretty clearly, such a question would be so important that It 
would have to be settled by the Supreme Court, and the sooner the 
better. Of the cases here collected, the Darby and Classic Cases 
reached die Supreme Court by this route. Appei^ under the antitrust 
law go straight to the highest Court: they too are matters of great 
national importance. Suppose that a plaintiff has brought a suit 
in a district court to enjoin the enfoirement of a state statute or some 
administrative action by the state authorities on the ground of uncon> 
Btitutionality. To stop any of the wheels of state government is, of 
course, a very serious matter, and here again appeal hcs dlrecdy to 
the Supreme Court. (In such a case, by the way, the district court 
would have been held by three judges.) Colegrove v. Green and West 
Vlrgima Board of Education u. Barnette ore exaiDples of this type of 
direct appeal Id 1937 Congress provided that if any district court 
(which here again would be a three-judge court) should enjoin the en- 
forcement of any federal statute on the ground that it was unoonsti- 
totianal, appeal should lie directly to the Supremo Court It was 
UDdar this provision that Wickard v. Filbum, another of the cases in 
(his collection, was cairied up. 

Jurisdiction of the distria court. Some explanation should be made 
uf the cases which may be originated in the federal district court. 
Ixxik at section 2 of Article 111 of the Constitution, and one reads 
that *lbe judicial Power shall extend to . , . with an enumerotioD 
of the ty^ of oontruversy which the Constitution permits to be 
made a matter of federal oognizasce. Within the outside limits thus 
established. Congress detennioes specifically what categories of liti- 
gation may be brou^t This it b^ done by the Judidaiy Act, as 
■mended from time to time. Here are some of the staple categories: 
(times against the United Statesj suits under the reveoiie, the postal 
the patent, copyright, and trad^ark laws; bankruptcy; suits under 



10 


INTRODUCTION 


the intentate commeroe bws. Suits may be bnni^ in the fedend 
courts to vindicate dvil ri^ secuied ^ the Constituticm and laws 
of the United State*. Also-^ this is impoitant-Congiess has given 
the federal district court jurisdiction of suits ^letween citizens of dif-- 
fdent states” where the natter in controvezsy exceeds the som or 
value of ISOOO. These aie commonly spoken as "cases of divenlty 
of dtizenship." The original Judidaiy Act of 1789 opened the door 
to such cases if the amount in dispute exceeded |50O. The Federalist 
Party** aboIt^e Judiciary Act of 1801 reduced the figure to |400. The 
Republican Congress neared the old figure in 1602. Tlie Judiciary 
Act of 1887 as amended in 1888 partially cbsed the door against 
diverse^tizenship lit^ation, placing the furiadictianal amount at 
$2000. The present figure was set in 1011. 

What has just been said is to be borne in mind in reading Luther o. 
Borden, Aetra Life Insurance Co. v. Haworth^ and espedoDy Erie 
Railroad Go. o. Tompkins. 

Courig for ihe D^^rict of CaiwrOtia, For die DMot of Calombiai 
over which it ex^dses "exchisive legislation," Congress has provided 
inferior municipal ootuts, a district ocurt of the United States with 
general juriadiction, and above it a Court of Ai^)eak So far as oon-* 
cenis review by the Su^^eme Court of the States, the Goort 
of Appeals is, generally speaking, asslinilated to the federal Circuit 
Courts of App^: its jodgments are reviewable on writ of certiorari. 

flavieio of the Court of Cldm Mention should also be made of 
the Court of Qa^ wirich Congresi created to paw upon dajsu 
brought against'die United States. No appad lies Rom the Court of 
Claims to the Supreme Cburt, but cases may be taken up if cartioriil 
is granted. The Court of Cldins-and the Circuit Courts of Appeals 
as well-^ also authozuml to certify questkms.of law to the Supreme 
Court, for its "binding instructkms.** Among the cases here collected 
it wiU be noted that Humphrey's Ezecutiv (Bathbun) o. United States 
is one where the Court of Claims certified questions to the Supreme 
Court for decision. 

It may be noticed that some of the older cases in this ooUection 
reached the Supreme Court on writ of error* That was siaiply anothv 
mode of bringhig a case with certain technical differences Ram 
qjpeal and oertiorarL 

One reason for Msions in iKe Ctwf, This explanation of the Su* 
preme Court's jurisdiction suggests one reason why its decisions are 
so often reached by a divided vote. If the cases were easy, the rate 
of agreement would no douk be high. But as we see, the system of 
review is contrived-and this is essential and wisfr-so that Court 
devotes its time to haid cases. If, for example, two Circuit Courts of 
Appeals have reached opposite condurions, is it surprisiDg that some 
of the Justices should take one view and some the other? This is far 
firom telling the whole story, but it is an important elesneot. 
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A sifstem responsive io public needs, "To estsblish Imtico” wu one 
of die greet purpoSM &r vrhidx our Constitotiofi wee adopted. The 
rwUzadon of that puipose calb for, among other things, a fudicifll 
systaoi which is fle^e and responsive to new needs. Congress by its 
more leceot legislation has done mu^ to facilitate the adminlEtration 
of justice. Disl^ judges may be called up to dt on die Ciicuit Court 
of Appeals^ circuit judges may sit in the district court. Judges may 
be temporaii^ assigned to other jurisdiciuins to relieve courts which 
are overburdened. (A Jnstioe of ^e Supreme Court is competeut to 
Bit in ddier fnfeilar oourt*-hot that is little more than a vestige of the 
old system of circuit riding.) Each ciicuit has its judicial confeience, 
often under the leadership of the Justice assigned to that circuit. 
There is an annual conference of senior circuit judges, presided over 
by the Chief Justice. The purpose of these meetings is to study prob- 
lems of judic^ administration and to survey the needs of the federal 
system. 

The Court's intemnf ndmirtiriraricm. We come finally to the internal 
administration of the Supreme Court. The term begins on die first 
Monday in October; adjoummeot usually occurs early in June. The 
Court meets at noon, bom Monday through Friday. It goes out for 
hmch horn 2 to and rises at 4:30 in the afternoon. With nor- 
mally one hour allowed to each side in each case, that means about 
two cases a day. Certain matters are heard more summarily. Some- 
times one or holdi litigants will merely submit tiidr case on a brief, 
without oral argument That means that the Court consldeis perhaps 
20 or 30 cases in a fortnight. Probably the Court will then recess ftv 
the next two weeks, to permit the Justices to write their opinioos. 
Multiply this typical month by eight, and the result is that the Court 
produces peihcq^is 175 full opinions in the entue term. Then there 
will be trivia] questions, disposed of perhaps by a little per cuHam 
opimen-^hat is, a terse statement of the decision with a dtation of 
the controlling pTficedents, auDOunced simply as "per curimT-hy the 
Court. 

How the Court decides cases. The Court's method of dedding cases 
in conference seems to have remained essentially the same through 
many decades. Fenner Justice Campbell, in his memorial address on 
former Justice Curtis, rdated the system as it was under Qiief Justice 
Taney (20 Wallace x). Mr. Chailes Evans Hughes, in the interval bo* 
tween his first and second service oo the Court, described the pro 
oedure he had known, in his published lectures, The Supfsme Court 
of United States, Coliimbia Univenity Press, 1928, at 58. Heie is 
Justloe Stoners account: 

Every Saturday the Court sits in confercDce, meeting at noon, 

just when die call for golf is most alluriag. At the sessions of 

Court during the wedc the fudges have beard arguments in cases 
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on tlie merits. *I1in time of argumeot as you know is limited so as 
to make Impracticable decision from the bench in most cases. 
During the spadous hours of leisure before the Court sits at 
twelve, and after it ad/oums at half past fonr^ the judges have 
had opportunity to axamme the records in the argued and sub- 
mitted cases, and to examine the petitions and briefs upon cur- 
rent applications for certiorari. They have also received and ex- 
amined the papers in the znisoellmieous motions aOectlng the 
cases which have been dod^eted. On the day before the confer- 
eiKe each judge receives a list giving the cases which will be 
taken up at the coofereDce, and the order in which they will be 
coDfiidered. This list usually Ihciudes every cause which is ready 
for final dispoaitioo, including the cases argued the day hefora 
the cocfeience, and*all pending motioDS and applications for 
certioraii, 

At conference each case is presented for discussion by the 
Giief Justice, usually by a brief statement of the facts, the ques- 
tions of law involved and with such suggestions for their dJqnsi- 
tion as he may think appropriate. No cases have been assign^ to 
any particular judge in ad^ce of the conference. Each Justice 
is prepared to discuss the case at length and to give his views as 
to the piuper solution of tbe questions presented. In Mr. Justice 
Holmes* pungent phrase, each must be ready to "redte" on the 
case. Eadi judge is requested by the Chief Justice, In the order 
of seniority, to give his views dsd the conclusions which he has 
reached. The discussion is of the foeest diaracter and at its end, 
after full opportunity has been given for each member of the 
Court to be heoid and for the asktog and answering of questions, 
the vote is token and recorded in the reverse order of the discus- 
don, the youngest, in point of service, voting first 

On the same evening, after the condudoo of the conference, 
each member of the Court receives at his home a memonuidum 
from the Chief Justice advising him of the asdgnment of cases 
for opinions. Opinions ere written for the most part in recess, 
and as they are written they are printed and circulated among 
the Justices, who make suggestions for tiieir correction and re- 
vision, At the next succeeding conference these suggestions are 
brought before the full conference and accepted or rejected as 
the cose may be. On the following Monday the opinioo is an- 
nounced fay the writer as the opinion of tbe Court. 

In the preparation of opinions it has been, from the begtooiog, 
the practice to state the cose fully in the opinion. This practioe 
gives a darity aud focus to the opinion not otherwise attainable 
and has add^ in no small degree to the prestige and influence 
of the Court. In recent years there has been a trend toward brev- 
ity and directness in tfw judicial style which, without sacrifice 
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of tbe essentials of the opinions has, I believe^ enhanoed their 
value as eipositloin of legal science. . . . 

An interesting, and I am indmed to believe, important feature 
of the Court's inethod of doing its work is that every decision, 
even of a motion, is a nineolndge dednon. No one knows in ad- 
vance of the vote and the assignment of the case by the Chief 
Justice who will write the opinion. No judge, mote than another, 
is expected to advise his associates with respect to any case. 

The method of dealing with motions and applications for oer- 
tiorarl is in no wise different The popular in^ession that the 
work of examining these applications is divided up among the 
Judges is not true. Every motion and eveiy petition, with papers 
supporting it, is examined hy each judge of the nine he 
comes to conference widi a memorandum, often written out In 
his own hand, embodying the results of his investigation of each 
applicattoD. 

PetiHofiis for oertioraii are granted on the affirmative vote of 
four of the nine judges. This part of the Court's work is very 
laborious. At the t3peQing of the last tenn there were awaiting 
disposition 226 applications for certiorari, which had accumu- 
late during the summer vacation. At the end of the first seven 
weeb of the term these appUcations had been taken up and 
disposed of in addition to the current work of hearing and dis- 
posing of argued and submitted cases and the preparation of 
opinions. 

Of course, so heavy a burden of work could not have been dis- 
posed of In so brief atlme if all the judges bad not spent some of 
the suniiner in examining the accumulations of applications for 
oertioraii. Nor would sudi a continiious burden of work as I have 
described be supportable were it not for the very great ddll of 
the more experienced judges in reading records end getting 
quickly to the essential points in each case, nor, indeed, if it 
were not lor foe extraordinary and abiding interest whidb at- 
tends it. [14 American Bar Association Jownd 428, 435 (1928); 

8 Oregon hiw Reviev) 246, 266 (1929).] 

The Court keeps up with its docket. On July 3, 1941, upon the re- 
tirement of Hughes, C.J., Justice Stone was made Chief Justice. A 
year Inter, addiesing the annual judicial conference of the Fourth 
Circuit, he gave this report on the latest term of the Court, “certainly 
the busiest in its long histoiy.” 

During the teim just ended the Court has had on its appellate 
dodcet 1290 cases, of which it has finally disposed of 1160, 187 
more than were disposed of at the last term of Court. When we 
adjourned we tad disposed of all cases ready for aigument, with 
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one possible exception, and there were mnaioing on onr dodoet 
124 numbered cases or, if we allow for dupHcabioD of nomben, 
106, wbicb is 10 less than were on oar <io(^ at the end of the 
1040 torn. Three hundred and eighty-one of these cases were 
disposed of on dieir merits, 96 more dum daring the previous 
term. There were 951 appljcatians for oertiorari, 62 more than 
during the previous term. Of these we granted 166, actually 28 
less were granted during the previous year. As these statis- 
dcB indicate diere was a marked falling off in the quality of the 
applicatkms. [28 American Bar Asaod^ion foumd 519 (1942).] 

An imposition upon the Court. Note with what determinatm the 
Court keeps up widi its docket Note too how many petitloDS for 
oertioran are how few» relatively, are granted. Hiereia lies a real 
abuse, and the one great avoidable waste ^ the time of the Justices. 
A lawyer ought to know wSether hir case presents a prohletn which 
has a fair chwee of gaining the Court's attention. It is truly culpable 
to impose upon the Court with a petition reaUy devoid d merit, 
merely to indulge a last vain hope or to wear down one^s adversary 
by d^. The greatest ccntributhm which could be made to the 
efficiency of the Court would be for the members of its bar to con- 
fine their petitions for review to those cases which have some reason- 
able likdiLxid of bemg granted. 

The reporters. Now a few details about reports and citations. Down 
to 1875 the reports of deckiocs in the Supreme Court were known hy 
the name of the reporter. Here is the list, with the usual abbreviations: 


1789-1800 

Dallas 

4 vobimes 

DalL 

1801-181$ 

Cranch 

9 


Cr. 

1816-1827 

Wheaton 

12 


Wheat. 

1828-1842 

Peters 

16 

•1 

PcL 

I64&-I860 

Howard 

24 

M 

How. 

1861-1862 

Black 

2 


Bl 

1868-1874 

Wallace 

23 

B 

Wall 


That makes a total of 90 volumes. From there on they are dted as 81 
17.S. and so fortii. 

Citations, There are now two leading unofficial senes of reports of 
the Supreme Court: tbe Supreme ,Court Reporter and Lawyers* Edi- 
tion. llius the case of Asbwander u. Tennessee Valley Authority, de- 
cided in 1986, may be found in 297 U.S. 288, or in 56 5.Gt 466, or 
in 80 LJBd. 6^. Tbe GSicuit Courts of Appeals are reported in a series 
Called the Federal Reporter, which went to vohm 300 and thm 
began numbering anew as F,(2d). District Courts are reported in 
Federal Supplement The citati^ for tbe Ashwaoder Case in the Dis- 
trict Court is 0 F, Supp. 065; it was appealed to the Circnit Court of 
Appeals, whose dcd^ is reported at 78 F.(2d) 578. The highest 
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courts of the several states are also reported in offidol and UDOffidal 
reports. For example^ West Coast Hotel Co. v. Fairish was appealed 
to the Supreme Court of the United States from die Supreme Court of 
Washington. The dedsion below is reportied in IS5 Wash, 581; also 
in 55 P.(2d) 1085, nieanlDg volume 55 of Pacific (2d). Near Ol Minne- 
sota came up from the Supreme Court of MimiesotB, whose decision 
is at 179 Minn. 40 and 288 N.W« 826, N.W. signing (he Nofth- 
vxstem Reporter. 

Hov> to abstract a case. Finally a bint oo abstracting a case, to bring 
out the important points in order. Here is a satisfactory hum: 

Tnus; (for example) Mnsbat n. United States 219 U.S. 346 
• (1911) 

Facts: Here jot down the few real^ essential facts, 

Questidn: \^^at was the .genaal question on which the case 
tumedP 

Held: What the Court *1iolds''-it8 answer to the question. 
Opinion: Outline, by main points, the course of the Teasoning. 
Dibsent: Where ^ere was a dissent, that is worth noting. Often 
a dissenting opinion is very helpful in pointing out just what 
the majority W said or has omitted to say. 

Sometimes a case does not lend itself to just this scheme of al^ 
stracting. Perhaps the very first casop Marbuiy o. MadisDu, does not 
Ihe sigiilflcatit ctmcem is to understand what the Cbrut was doing, and 
then to consider, soberly, whether that was the most just and wise 
solution of the problem. 

A word from Justice Brewer. Some of the Court’s strongeet Jus- 
tices have stressed die value of a vigilant and attentive public intacest 
In its work. Consider this from Mr. Justice Brewer: 

It is a mistake to suppose that the Supreme Court is either 
honored or helped being spoken of as beyond crltidsm. On 
the coutiary, the life and chaiacter of its justices should be the 
objects of constant watchfuSneu by all, and its judgments subject 
to the freest critidsm. The time is past in ^e history of the 
world when any living man or body d men can be set on a ped- 
estal and decorated with a halo. True, many criticisms may be, 
like theb authors, devoid of good taste, but better all sorts of 
criticisin than no critician at The moving waters are full of 
Uhs and health; oidy k the still waten b stagnation and death. 

15 Nat Corp. Hep. 649 (1896). 
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MABBURY t), MADISON, Secretaiy of State of the 
United States 

ICrQndiia7,2LEd.e0(1803). 

i 

Original action in the Supreme Court 

Intioductkm 

Hie luatoric importance of this case is that Chief Justice Marshall 
made the decision the occasioii for establishing the power of the fed- 
eral courts to strike down acts of Congress which the courts find to 
be iDconsistent with die Constitution. Ihis is one of the most salient 
cbanicteristics of the American system of govermnent. 

Ori^n of the controversy. The Act concerning the District of Co- 
lumbia, which became law on February 27, IfiOl, provided that there 
should be appointed "such number of discreet persons to be justices 
of the peace, as the President of tbe United States shaO from time to 
time think expedient, to continue in office five years. . . Fresideut 
John Adams, whose term of office was fast drawing to a close, has- 
tened to naminato forty-two men to this petty office. The Senate con- 
firmed, and comiiiissioQs-the formal evident of the appointments- 
were executed. Such was the rush, however, in the expiring hours of 
the Adams admmistration that some of the commissiims remained un- 
delivered when, on Mardi 4, Jeffenon took office. His view was that 
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nominations crowded in by Mr. Adams after he knew be was 
nofc appointing for hims^ I treat as mere nullities.’’ He instructed 
the new Secxetary of State, James Madison, not to deliver the com- 
missians. To twoity-five of those chosen by Adams, Jeffenon gave 
new appointmeats. Among the remaining seventeen 2 »ft so famed, 
WllHam Maibmy and th^ others saw fit to bring a suit to force 
Madison to deliver the commissiDns which Presitet Adams had 
signed. At the December term, IBiOl, their counsel came into the 
Snpreme Court and moved for a rule to Madison to show cause why 
a mandamus should not issue cmumanding him to deliver the 
oommissioDS. (This is lawyer's language for a request that Madiaon 
be (sUed upmi to sbow any lawful renscm, if sudb them were, v/hy the 
Court should not order to comply with the plaintiffs’ demands.) 
The Court granted the rule, setting the next tens of oouit as the time 
when Mad^ should answer. 

Afi unexpected outcome. What if the Court should tiien command 
him to do^at whidi the President had forbidden? As the case turned 
Out, no such collision occurred. In February 1603, when the case 
came on for hearing, Madison made no answer, and Marbuiy’s counsd 
pressed for the granting of the order. But when a decuion waa handed 
down, on February 24, the Court held that Marbury's action must be 
dismissed because the Court had no jurisdjction. The statute on which 
Maifauiy had relied in commencing his suit in (he Supreme Court 
Was unconstitutional. So the case went off m an unexpected directioii. 

Covdrodidion bettoeen rtotute and Constitution^ Wherein lay the 
unooDstitutionality? Section 13 of the Judiciary Act of 1789, promed 
that 

... The Supreme Court . . . shall have power to issue . . . 
writs of mandamus, in cases warranted by the principles and 
usages of law, to any oourts appointed, or persons holding office, 
xin)derdfeettAmity<tf dw Stetes* 

But Article 111 of the Constitution said: 

Is aQ Cases affecting Ambassadors, other public Ministen and 
Consuls, and those in which a State shall be Party, the supreme 
Court sWl have original Jurisdiction. In aH the other Cases be- 
fore mentioned [i.e., in all other cases to which the judicial 
power of the Uidted States extended], the supreme Coi^ AaU 
have appellate Jurisdiction, both as to Law and Fact, with anch 
Exceptions, and under such Reguktiona as the Congress shall 
nuka. 


Here was the supposed coutradiction. Marbury’s suit was x»t a case 
affecting an ambasador, etc., from a foreign government, it was not 
a suit to wbicb a state was party; it was not a suit wbidi, consistently 
with (he Constitution, could be initiated In the Supreme Court The 
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plamdffSf legoidlfiSB of tbe merits of liifiir oomplamt, had itazted m 
the wniog farom. (Seemingly they codd have sued in the Oicuit 
Coint for the District of Columbia, 2 StaL 10^, at } 5, and ap- 
peal would then have lain to the Supreme Gouit, { 8. This ei« 
presses the view takai by the Court in KeodalJ v. United States, 12 
Pet. 524, 622 ff. (1896), though three Justioes dissfioted hom that 
bolding as to the jurisdiotian of the Qraiit Court.) Section 13 of the 
Judidaiy Act on which they had lehed was repugnant to the Can* 
stitutiOQ and invalid 

Here is bow Chief Justice Marshall, speakmg for the Court, 
reasoned his way through the problem. 

Opinion 

Mr. Chief Justice Mabshall delivered the opinkm of the 
Court 

. . . The fint object of inquires is-Has the applicant a right to 
the commissioii he demands? ... Mr. Marbu^, then, since his 
commissiQn was sigoed by the President and sealed by the Secre- 
tary of State, was appointed^ and as the law creating the office 
gave the officer a right to hold for five yean, independent of the 
executive, the appointmeiit was uot revocable, but vested in the 
officer legal rights, whidi are protected by the laws of his 
country. • . , 

2. This brings ns to the second inquiry; which is: If he has a 
right, and that ri^t has been violated, do^the laws of his country 
afford him a remedy? . . . [The Court finds that they do.] 

9. It remains to be inquired whether he is entitled to the 
remedy for which he appEes? This depends on-frst, the nature 
of the writ applied for; and second, the power of this Court 

First. The nature of die writ . . . This^ then, is a plain case 
for a mandamus, either to deliver the oommission, or a copy of it 
from the record; and it only remains to be inquired, whether it 
can issue from this Court? 

The act to establish the judicial courts of the United States 
authorizes the Supreme Co^ ‘fo issue writs of mandamus, in 
cases warranted by the principles and usages of law, to any 
courts appointed, or persons holding office, under the authority 
of the United States, ** . . , The Constitution vests the whole 
judicial power of the United States in one Sui^eme Court, and 
such Inferior courts as Congress shall, from time to tim^ , ordain 
and estabhriL ... In the distribution of this power, it is de- 
clared, that 'the Supreme Court ishall have original Jurisdiction, 
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in all Cases affecUng Ambassadors, other public Ministefs and 
Consuls, and those in which a State shall be a Fart^, In ail othei 
cases, Supreme Court shall have appellate jurisdiction,* « . . 
If it had been intended to leave it in discreto of the legisla- 
ture, to apportion the judicial power between the Supreme and 
inferior courts, according to the will of that body, it would cer- 
tainly have been useless to have proceeded further than to have 
defined the judicial power, and the tribunals in which It sbotild 
be vested. The subsequent part of the section is mere surplusage 
^is entirely without meanmg, if such is to be the oonstruction. 
, , . To enable this Court, then, to issue a mandamus, it must be 
shown to be an exercise of appellate jurisdictioD, or to be neces- 
sary to enable them to exercise appellate jurisdiction. ... It is 
the essential criterion of appellate jurisdictioD, diat it revises and 
collects tbe prooeedlngs in a cause already instituted, and does 
not create that cause. Although, therefore, a mandamus may be 
directed to courts, yet to issue such a writ to an officer, for the 
dehveiy of a paper, is, in effect, the same as to sustain an origmal 
action for that paper, and therefore, seems not to belong to 
appellate, but to origmal jurisdiction. Neidier is it neoessary in 
su^ a case as this, to enable die Court to exercise ib appellate 
jurisdiction. The authority, therefore, given to the Supreme 
Court, by the act establishing the judicial courts of the United 
States, to issue write of mandmus to public officers, appears not 
to be warranted by the Constitutionj and it becomes neoessary 
to inquire whether a jurisdiction so conferred can be exercised. 

Tbe question whetha tn act repugnant to the Constitution can 
become the law of the land, is a question deeply interesting to 
the United States; but, hap^y, not of an intricacy proportioned 
to ib interest It seems only necessary to reoogni^ certain prin- 
ciples, supposed to have long and weU eatablisbed, to de- 
cide it 

That the people have an original right to establish, for their 
toture government, such principles as, in their opfoion, shall most 
conduce to their own happiness, is the basis on which the whole 
American fabric has hten erec^, Tbe exerdse of this original 
right is a very great exertion; nor can it nor ought it to be fre- 
quently repeat^, The principles, therefore, so established, are 
deemed fuwlamenta]. And as the authority from which they pro- 
ceed is supreme, and can seldom act, they are designed to be 
pennanent 

This origma] and supreme will organizes the govenimeiit, and 
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assigns to different departments ffieir respective powers. It may 
either stop here, or establish certain limits not to be transcended 
by those departments. 

The government of the United States is of the latter descrip- 
tion. powers of the legislature are defined and hmited; and 
that those limits may not be mistaken, or forgotten, the Constita- 
tlcm is written. To what purpose ore powers limited, and to what 
purpose is that limitation committed to writing, if these limHs 
may, at any time, be passed by those intended to be restrained? 
The distinction between a government with lunited and unUni- 
ited powers is abolished, if £ose limits do not confine the persons 
on whom they are imposed, and if acts prohibited end acts al- 
lowed are of equal obligation. It is a proposition too plain to be 
contested, that the Constitution controls any legislative act re- 
pugnant to it; or, that the legislature may alter &e ConstitutioD 
by an ordinary act. 

Between these alternatives tiiere is no middle ground. The 
Constitution is either a superior paramount law, unchangeable 
by ordinary means, or it is on a level with ordinary legislative 
acts, and, like other acts, is alterable when the legislature shall 
please to alter it. 

If the former part of the alternative be true, then a legislative 
act contrary to the ConstitutioD is not law; if the latter part be 
true, then written constitutions are absurd attempts, on file part 
of the people, to limit a power in its own nature illimitable. 

Certainly all those who have framed written constitutions con- 
template them as fomung the fundamental and paramount law 
of ^ natum, and, consequently, the theory of every such gov- 
ernment must be, fiiat an act of the legislature, repugnant to the 
constitution, is void. 

This theory is essentially attached to a written constitution, 
and is consequently to be considered, by this Court, as one of 
the fundamei^ principles of our society. It is not, therefore, to 
be lost sight of in the further consideration of this subject, 

If an act of the legislature, repugnant to the Constitution, is 
void, does it, notwithstanding its invalidity, bind the courts, and 
oblige tbezQ to give it effect? Or, in other words, though it be not 
law, does it constitute a rule as operative as if it was a law? This 
would be to overthrow in fact what was established in theory; 
and would seem, at filrst view, an absurdity too gross to be in- 
sisted on. It shah, however, receive a more attentive oonridera- 
tkm. 
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It is emphatically the proviooe and duty of the judicial de- 
partment to say what the law is. Those who apply the rule to 
particular cases, zimst of necessity expound and inteipret that 
rule. If two laws conflict with each other, the courts must decide 
on the operation of eacL 

So if a law be in o^sition to the Constitutzon; if both the 
law and the ConstitutioD apply to a particular case, so that the 
court roust either dedde that case oo^onnably to the law, dis- 
regarding the Constitution, or conformably to the Constitution, 
di^egaiding the law, the court must detennine wluch of these 
conflicting rules goveixu the case. This is of the veiy essence of 
judicial duty. 

If, then, the courts are to reg^d the Constitution, and the 
Conkitution is superior to any ordinary act of the legtslabire, the 
Constitutioii, and not such ordinary ai^ must govern the case to 
which they both apply. 

Those, then, who controvert the prmciple that the Constitution 
is to be considered, Id court, as a paramount law, are reduced to 
the necessity of maintaining that courts must dose their eyea on 
die Constitution, and see orjy the law. 

This doctrine would subvert the vary foundatiofo of all writ- 
ten constitutions. It would declare that an act which, acoordrog 
to die prindples and theory of our government, is entirely void, 
is yet, in practice, ooroplc^y obhgatozy. It would declare that 
if the legislature shall do what is expressly forbidden, such act, 
uotwithstanding the express prohibition. Is in reality effectual It 
would be giving to the legislature a practical and real omnlpo- 
teooe, widi the same breath which professes to restrict ^eir 
powers within narrow limits. It is prescribing limits, and dedai- 
ipg that those limits may be passed at pleasure. 

Hiat it thus reduces to nothing what we have deemed the 
greatest impioveroent on political institatious, a written constitu- 
tion, would of itself be si^dent, in America, where written oon- 
stitutiODS have been viewed widi so much reverence, for reject- 
ing the consfniction. But die peculiar expresriozu of the Coosdtu- 
tion of the United States furnish additional arguments in favor 
of its rejection. 

llie judicial power of the United States is extended to all cases 
oriring under the Constitution. 

Could it be the intezition of those who gave this power, to say 
that in using it the Constitution should not be look^ into? That 
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« case arising under the Constitution should be decided without 
esamhnng the instrument under which it arises? 

This is too ettravagant to be maintained. 

In some cases, th^ the Constitution must be looked into by 
the judges. And if they can open it at aU, what part of it are they 
forbidd^ to read or to obey? 

There are many other parts of the Constitution which serve to 
iUustiate Ibis snbjecL 

It is declared that "No Tax or Duty shaE be laid on Artides 
exported from any State * Suppose a duty on the export of cot- 
ton, of tobacco, or of flour; a suit institvsted to recover it. 
Ought judgment to be rendered In such a case? ou^ the judges 
to dose th^ eyes on the Constitution, and only see the law? 

The CoDstitutfoD dedares that fiili of Atteinder or ex post 
facto Law shall be passed.* 

If, however, such a bill should be passed, and a person shcfuld 
be prosecuted under it, must the court condemn to death those 
vrctinu whom the Constitution endeavors to preserve? 

Person,” says the Constitution, *sha]l be convicted of 
Treason unless on the Testimony of two Witnesses to the same 
overt Act, or on Confession in open Court.” 

Here the language of the Constitution is addressed especially 
to the oDuits. U prescribes, directly fov them, a rule of evidence 
not to be departed from. If the leglslahire should>change that 
rule, and dedare one witness, or a coufessaon out of court, suffi- 
cient for ootrvictiQn, must the constitutiotial principle yield to the 
legislative act? 

From these, and many other selections which might be made; 
it is apparent that the framers of the Constitution contemplated 
that tostroment as a rule for the govennneat of courts, as well 
as of the legislature. 

Why otherwise does it direct the judges to take an oath to 
support it? This oath certainly applies in an especial manner to 
their conduct in their offidal chuacter. How immoral to im- 
pose It on thm, if they were to be used as the in stiumen ta, and 
the knowing instruments, for violating what they swear to 
support! 

The oath of office, too, imposed by the legialatiiie, is com- 
pletely dentonstrative of the legislative opinioD on this subject. 
It is in tiiese words: T do solemnly swear that 1 will administer 
justice without respect to persons, and do equal right to the poor 
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and to the rich; and that I wiQ faithful^ and JoipartlaOy dls- 
diargo all the dutiefl incumbent on me as i acoardtng 

to the best of my abilities and understanding, agreeably to the 
Constitution and laws of the United States.” 

Why does a judge swear to discharge his duties agreeably to 
die CoDstitution of the United States, if that Constitutioii forms 
no rule for his government? if it Is closed upon him, and cannot 
he inspected by him? 

If such be the real state of things, this is worse than soleiDJi 
To prescribe, or to take this oath, becomes equally a 

crime; 

It is also not entirely unwordiy of observation, that in declaring 
what shall he the supreme law m the land, the Constitution itsetf 
is first mentioned; and not the laws of the United States generally, 
but those only which shall be made in pursuance of the Cansti* 
tutioD, have that ranL 

Thus, the particular phraseology of the Constitation of the 
United States oonfiims and strengthens the principle, supposed 
to be essential to all written constitutions, a law repugnant 
to the Gomtitution is void; and that courts, as well as other de- 
partments, are bound by that instrument. 

The rule must be discharged. 

Comment 

No better example oodd be found to dmw how large a range of 
debberate choice may be available to the Justioea in dieir handling 
of a case-notvrttlutBiidiiig protestations th^ they are hut foUuwing 
die straight path of judicial duty. Look at the order jn which Marshall 
diose to take up the points at issue. First, *llas the applicant a rl^ 
to the commissioa he demands?* The Chief Justice went to great 
kugth, in a portion of the opfauoQ not quoted above, to demon^te 
tiiat die answer was Ves. This meant that Jefferson end Madison were 
wrong. Next, Do die laws afford a remed^ Again the answer ii Yes. 
Maishall goes on to show that a writ of mandamus (litendly, "we com* 
maud*) was the appropriate means for compellihg the h^ of m 
executive department to perform a mhusterial duty, flha distinction 
is between merely ministoHal acts, calling for no exercise of judg- 
ment, no choice of means, and dfscretionap acts, which involve the 
eattcise of judgment and the evaluation of oompettog donsiileratkyns. 
As to matto of the latter sort, it would lie "absotd and esoesrivo* 
for the judiciary to ^^intermeddle with the prerogativa of the execu- 
tive.'' But the deniand for the delivery of an executed commissiDn, 
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"far fiDin being an intniaioD into die secrets of the calnnet ” was sim- 
ply the matter of a pl^er the law required to be upon lecordO 
J^eison and Madison wrong again; there was nothing in 
eiahed station** of Secretary of State which exempted that officer from 
being competed to obey me ludgment of the law. 

Hie reasoning was marching straight toward die conclusion 
that the Court must order Secretary Madison to render to the plain- 
tiffs that to which they were entitled. But waiti Before finally it makes 
the order, the Court must assure hs^ that it has jurisdiction to hear 
and dedde the controversy on whose merits it has already expressed 
itself so hilly. Is the statute on which Marbuiy began bis suit in the 
Supreme Court consistent with the Constitution? If no, then what shall 
the Court do when the voice of the Constitution whispen one thing 
and the Congress comiDands another? It is "the vc:ry essence of judicial 
duty” to de^ between them, and the paramount law of the Con- 
stitutios must prevail 

Would it not be the normal order for the Court b look first b its 
own jurisdiction? For if it is without authority to decide a case, there 
wili be no reason for it to express its opinion upon the merits. With 
what grace does the Court lectures to both the other branches 
of govenunent on an occasion on which it itself has no right to speak? 
Why not ascertain, first of all, whether this is a case whi^ the Court 
is authorized to decide; if the answer is No, then say so and stop, 
without volunteering anything ' further. Jefferson-T^o doubtless 
leveled many unjust and carping accusations at John jllacdiaU-had 
some reason for complaining of **the impropriety of this gratuitous 
i^tetference”; it was, he thought, *'veiy inegular and very censurable: 
. . , the Chief Justice went on b lay down what the W would be, 
had they Jurisdiction of the case, to wit: that they should ootamand 
the deliv^. The object was dearly to instnict any other Court hav- 

It seems evident that Chief Ju^ce chose to depart a kmg way 
from the straight path, with the definite purpose of teachibg the 
President a les^. 

It was not really xiecesary, either, for the Court to declare an act 
of Congress unoonatitiilional. Had it not been that Marshall thought 
It opportune to establish snch a precedent, he could have reoondled 
Section 13 of the Judiciary Act with Axtide III of the Constitution 
without any real d^Bculty. He could have treated it as a simple mat- 
ter of stabtory construction, The Constitution said that tire Snpreme 
Court had oHginal jurisdiction of two sorts of cases: those affecting 
ambaaadon, etc., and those to which a stats was a party. Section IS 
said that the Supreme Court should have power to issue writs of 
mandamus. Of coune every statute should be read in the of tiie 
controlling proviskms of the Constibtion. Section 13 would mean 
that the Coort had power to Isroe the writ of mandamus whenever 
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tbiit remedy was appropriate in the disposition of those cases which, 
oouisteatly with Goostitiition, were propedy brought in the Su> 
preme Court. (For example, suppose that the Secretary of the Treas- 
ury should lef^e to distribute to the various states fu^ which Con- 
gress had directed him to divide among them as ^ants-in-aid: any 
State could bring an original action against the Seaetaiy in the Su- 
preme Court, and the appropriate remedy would be a writ of man- 
damus directing him to make the distribution.) How simple the mat- 
tei really was may be seen by glancing at Section 686 of the Revised 
Statutefl of 1674, now 28 U.S. Code where Congress has perpetu- 
ated the language of Section 13 of the Judiciary Act, simply adding 
the words ‘'where a State, or an ambassai^, or other public minister, 
or a consul or vice consul is a party.'’ Marshall and his coQeagues 
could easily have read the original statute as meaning just that arnl 
said all that was necessary to a correct decision in a few paragraphs. 

background of th£ case. Why did die Chief Jostioe choose 
to travel over so much ground when a proper decision could have 
been reached so simply and directly? Surely it would seem to have 
been for some extern^ reason. 

To understand John Marshall's method of dealing with die case 
one must recall the mighty struggle between tbe Federalists, who had 
just been touted in the election of 1300, and the Repubheans, led by 
Thomas Jefferson. Marbuiy's suit was a foray which developed into 
one of the major engagements of this party warfare. When the Fed- 
eralists learned of their reverseG tn the national election they made 
haste to cansolidate their position. They regarded themselves as the 
only detonders of adequate national authority, of a liberal coustractioD 
of the Constitution, of a strong federal judiciary. One of their hurried 
efforts was the passage of the Act of February IS, 1801, *^0 provide 
foor the more convenient organization of the courts of (he United 
States." That statute created sixteen circuit judgeships, and relieved 
the Justices of the Supreme Court of the onerous duty of traveling 
about the country holding emeuit courts. The Supreme Court would 
fall from six to five Justices whenever the next vacancy should occur. 

FiesideDt Adams, with the concurrence of the Federalist Senate, 
seized the opportunity to place his own appointees in tbe new Judge- 
ships, Many of the commissions were made out in what were literally 
the closing houn of die Federalist regime-hence the tanntmg phrase, 
*Wdnight judges." To dm Republicans, this was sharp practice and 
politically immoral. To the Federalists, it was wise and prudent to 
see to it that tbe federal courts at any rate had a full complement of 
sound judges at the moment when die other branches of the gov- 
ernment f^ into the hands of a dangerous and even revolutionary 


party. “The Federalists have retired into the judiciary as a strong- 
Mld," wrote Jeffemoo, "and from that battery all the wmks of repub- 


Brarrism are to be beaten down and erased." 
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Republicaa antagmUm toward federal-aod Federalist-judgei wai 
an old stoxy. To no small degree the judges had themselves to blame 
for this situation. For instanoe^take tb^ of enfordng the 

Sedition Act of 1796. By that purblbd enactment the Federalist Coa< 
gresB made it a crime to publi^ 

. . . any false, scandalous, and malkiioas writing or writings 
against the govenunent of the United States, or eidier House of 
Congrem, or (he President of the United States, with the Intent 
to defame the said gOYenunent, or either House of the said Con- 
gress. or the said President, or to bring them or either of them, 
into oonteoipt or disr^ute; or to excite against them, or ddiei 
of them, the hatred of Ae good people of the United States . . . 

Exciting the country against President Adams and the Federalist Con- 
greaa was, of oouisa^ one of the principal occupations of die Jeffer- 
sonians, The First Amendment to the Constitution declared: '‘Congress 
shall make no kw . . « abridging the freedooi of speech, or of die 
press, , . No other act of Congress b the early history of the na- 
tion so badly needed to be tested by the fundamental law os did die 
Sedition Act Yet the federal judidaiy entered Into the busbes of 
enforcing the act with the ardor of partisans, fining and Jaflbg Anti- 
federalista for utterances which today would be regarded as no more 
than the pennlssible hyperbole of partisan controversy. Small wonder 
that the federal judges stood hi^ in the bad boob of President 
Jefferson. 

On the other hand, die Jeffersonians had been professing doctrines 
of State rights, strict construction, and jealousy of national authority, 
^hlch Federalists believed to be a direat to the existenoo of die 
Union. The judgment of history has been that in this view the Fed- 
eralists were b large measure right 
When the Marhuiy Case is viewed agabst the background of the 
maneuverbgs for position by the forces of Federalism end of Repub- 
licanism, one may form some conjecture of fbe inner reasons udrick 
dictated Marshall’s strategy. On March 4, 1801, Jeffoson took offbe. 
In December 1801, the Republican Congress convened for Mb first 
session. In the course of his message of December 8, Jeffeisoii had 
written, with a reassurbg moderation, that "the Judidaiy system . . « 
and especially that portion of it recently enacted, will, ^ comse, pre- 
sent itielf to the oontemplation of Congress ...” In Deoeaiber, also, 
the Supreme Court convened for its regular term. On December 21, 
Maibuiy’s action against Madison was commanced. When the Court 
promptly granted the motion calling upon dm Secretary of State to 
xeqK»d, Republicans cried out b alazin that tbe judges made bold to 
db^ the Resident as to the mode m which he should discharge the 
duties of his office. On January 6, 1802, Senator Jolm^Breckimidge^ 
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Kontudcy B 0 p«iblicaii» introduced a bill to repeal the Judidaiy Act 
of 1801. This bold proposal was certainly not free from oonstitutloiial 
difficulties. Wbikt the drcdt judges hdd office for good behavior, 
they yet be put out of t^ way by the device of r^aling the 
statute by which titeir offices were aeatedP Fervor mou^ as the 
debate progressed. The judges, declared the Republicans, menaced 
not only the Executive, but the funotiozis of Congress as well This 
WHS a struggle between judicial despotism and responsible representa* 
tlve government, they By party votes in both houses, tlw repeal 
passed and becmne law on Mai^ 8. This pulled the ben^ out from 
beneath the newly seated judges and made it the duty of (he Justices 
of the Supreme Court to resume their old task of boldhig drouit court. 
Another act, of April 29, 1802, provided that the Jostices dxaild each 
have a cirmiit (formerly they had gone in padts) and also that the 
Supreme Goint ^ould hold one sessioD a year, opening on the first 
Monday in February. The result was that the Court would not oon- 
vene again nntil Febniaiy 1803 and that in the meantime the Jnstioes 
must resume their circuit functions. They would thus several have 
acquiesced in the statute before any litigation to test its validity could 
lea^ the Supreme Court. It is said that Marshall proposed to his 
brethren that they refuse to sit as drcmt judges and the conse* 
quences,” but they were not prepared to take so bold a course: [Albert 
J. Beveridge, of John MarahaU, Hcu^iton Mifflin Co., Boston 
(1919), VoL ni, 122, quoting Chancellor Kent in 3 New Fork Reotem 
34. See too Stuart v, Labi 1 Cianch 299 (1803).] 

When Marbuiy v. Maditon came on for ded^ in February 1803/ 
it seemed to Marshall that this was an appropriate moment for mak* 
ing prononnoementB otn simie of the issues raised in this debate over 
the place of the judkaaiy. So he contrived an opinion which, without 
patent impropriety, woi^ demonstrate the authority of the courb as 
agalmt the Executive and the Congiess-and yet in foe end would 
avoid an actual nnTliainn frfaufo could only have resulted in im pBlring 
foe Court’s prestige. In historical perspective, few actions of the Court 
have done so mu^ to establish Its position in foe American scheme 
of government. 

NutoHcal roots of judicial fevietc. The prindple that an act of the 
legiilatuie could be held invalid because in conflict with a law of 
superior authority was no tonovation by John MaishaQ. It had roots 
which ren far into the past. A colonial legislature was a subordinate 
body which was limited by the charter of foe colony and by foe laws 
of England. The Privy Council in England, whidi arted in foese iiiat<* 
tors through a oommittoe known as the Board of Trade, could and did 
disallow colonial statutes. Ofbmr this was on the ground foot it dis^ 
agreed with the policy of the statute, but sometimes because It found 
this act iioaufoorlzed by the charter or inoonslstait with foe laws of 
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England, In Utigation before a colonial couit the contention might 
be made that an enactment of the local legislaliire was In excess of its 
powers and so void. Appeal might be t^en from the cooita of the 
colonies Co the Vrivy Coandl in its fudicfal aspect, and in the notable 
case of Winlhiop e. Lechmere in 1727 a CoDneoticut statute was held 
150^ as bdog ^‘ajDtmy to the lanv of and **Qot wsaant&d 

by the Charter of that colony [Thayer, Casa on Constitutioad Law 
(18d5), 1, 34.] So it was understood in die pdity of colonial America 
that the legislatures were limited by law, and that one affected by a 
colonld statute was enti^ to raise, as a matter of law, the questfon 
whether the legislatuie bad acted intra or uUta oires-within or be- 
yond ito powers. 

Even the briefest discussioD of the historical background should 
mention, too, the dictum of Lord Coke in Dr. Bonbam^s Case. 8 Coke’s 
hBpofts at 118a (1610). The Lord Chief Justice there said: 

And it appears in our boob, that in many cases, the common law 
will control Acts of Farliament, and sometimfifi adjudge them to 
be utterly voidi for when an Act of Parliament is against com- 
mon light and reason, or repugnant, or impossible to be pei^ 
fonned, the common law will oontrol it, and adjudge such Act 
to be void. 

Lord Coke spdre at a time when the authority respectively of the 
King, the Parliament, and the oommoa law as dklared by the judges 
waa a matter of hi^ co utiov eisy. Coke was an active porticipaot in 
that struggle. He fudged badly in vouching precedent for hJs bold 
statement. As we know, histoiy has settled it &at the King in Parlia- 
ment is Supreme and judges must obey the statute. But Coke’s 
dictum stuck there in die boob and was found particularly useful 
to the colonists hi justifying reristance to the Biitidi Parliament. Tlie 
idea that a statute contrary to common right and reason is void, and 
that it pertains to the judges to apply the test, entered Into the Amerir 
/can political heritage and had much to do with promoting the prao 
tice of judida] review of legfalation. 

Judicial review after 1776. After Independence was declared, state 
oonstitutloiis were framed In place of the oolmnal charters. It was of 
course fundamental that the state legislature was boond by the state 
constitutun^ but what is quite a different peopositiem, it was also on 
accepted view that it belonged to the judidaiy to pass on the ques- 
tion of repugnancy. Prior to Marbuiy v. Madison there had been 
several cases where a state court had declared a state statute to be 
invalid. 

Of the duty of any court, state or federal, to refuse to enforce a 
state act found inconsistent with the Constitution, laws, or treaties of 
the United States, there could be no doubt at aL SecSkas 2 of Article 
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VI was categorical on tlmt pdat (How could dw fedaia] system laave 
operated if it were not so?) 

Of the power of the federal judkdaiy under the Constitntloii, 
HundtoD had written in The FedatiUst (No. 78); 

The inteipretation of the laws is the proper and peculiar prov- 
ince of the courts. A constitution iB» in fact, and moat be re* 
gaided by (he judges, as a fundamental law. It therefore belongs 
to them to ascstain its meaning, as well as the meaning of any 
particular act proceeding from the legislative body. If there 
should happen to be an inecoocilahle variance between the two, 
that whidi has the superior obligation and validity ought, of 
course, to be preferrad; or, in other words, the Constitution ought 
to be prefened to the statute, the intention of the people to the 
intention of their agents. 

Mcrhury Case not the frst wherein an act of Congreit was held 
inodid. It scans that Marbuty v. Madison was the second, not the 
first case whereto (be Supreme Court held an act of Congress uncon- 
stihitionaL Apparently (}« Act of March SS, 1792, was held invalid 
to United States p. Yale Todd, decided to 1794 and reported to a 
note to United States o. Ferreira, 13 How. 40 (1851). That was a 
statute which granted dicuit courts jurisdiction to h^ claims tor 
pensJons, and duected that tiie}' transmit their opinions to the Secre- 
tazy of Wot; the Secretary was to place a name so certified on the 
pension list-provided, however, that if the Secretary suspected that 
there bad been any ImposituA or mistake he was authoit^ to with- 
hold the name and report (he matter to Congress. The Todd case was 
not reported at fibe time, and no opimon was filed. But considering 
togethw Haybum’s Case, 2 Dali. 409 (1792), and the record to Todd's 
Case, Chief Justice Taiiey*later concluded that the Court must have 
held the statute of 1792 unconstitutional as imposing on the federd 
courts a duty not judicial to nature. 

The Dred Scott Case, The next mstonoe after Marbury o. Madison 
whereto tfie Court held an act of Congress unconstituticmBl was the 
Died Scott Case, 19 How. 393 (1857), where a majority of the Court 
held that Congreis had exceeded iti pmver to that provision of the 
Missouri Campromise of 1820 which prohibited slavery to a teixi- 
toiy of the United States. Of that decision Lincoln said, in his First 
Inaugural: 

I do not forget the position, assumed by some, that oonsti- 
tutional questions are to be decided by the Supreme Court; nor 
do I deny that such decisions must be binding, in any case, upon 
the parties to a suit, as to the object of that suit, while they are 
also entidedto very high respect and cooslderation in allparaDfil 
cases by all other departments of the government And while it 
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ii obviously possible that such dedsioD miy be cmmeous m any 
given case, stiU die evil affect following it, being limited to duct 
particular case, vddi the chance dut it may be overruled and 
never become a precedent for other cases, can better be bone 
dun oonld die of a different practice. At the same time, die 
candid ddzen must confess that if the policy of the government, 
upon vital questions affecting the whme people, is to be irrev- 
ocably fixed by dedsiona of & Supreme Court, the faistant they 
are made, in oidlDaiy litigatioo b^ween parties in personal eo- 
tians, die people will have ceased to be their own ndeis, having 
to that extent practically resigned their govetnment into the 
himHs of diat eminent trihtmfll. , , , 


ASHWANDER etdit. TENNESSEE VALLEY 
AUTHORITY et d. 

297 U.S. 2B8, 56 S.a 466, 80 L.Ed. 688 (1966). 

On Writ of Certbiiii to dw United States Ciroiit Conut of Appeals 
for the Fifth Circuit, 


Introdaction 

Although reaeaich has shown and practice has established the 
futility of the charge diat it was a nsuipation when this Court 
undertook to declare an Act of Congress unconsdtudoDal, 1 sup- 
pose that we all agree that to do so ii the gravest and most 
delicate duty that this Court is called upon to perform. 

$0 spoibe Mr. Justtoa Holmes xn Blodgett o. Holden^ S7S U.S. 142 , 147 
(1927). 

The Court has at all times professed a conoem to keep acrupuloiisly 
within tbe domain appropriate to fudidal actxni, (How well it has 
lived up to its professkms is a mafor question to be kept in mind as 
one studies what die Court has done.) Some of the oonsequencea of 
this attitude of self-restraint were stated by Mr. Justice fiiaodeis in 
a classic paaage in his concuirfaig cpinioii in Asbwander n. TVA, 
quoted bdow. 

Ihe nhimate poipose of diat lawsuit bad been to dicit from the 
Supreme Court a d^daratian that the activities of the TVA were un- 
wuranted by the Constitotion. To attain that obfect, Asbwander, who 
owned preb»rad stock in the Alabama Fewer Conipany, brought suit 
to restr^ the directors of the company from oarrylDg out a oonbact 
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wlildi dwy had made with the TVA; the compkiitt charged (hat the 
contract was invelld because the action of the TVA in making it waa 
lepugnant to the Cunatibitian. The Supreme Court; speaking throuf^ 
Mr. Chief Justice Hughes, sustained the act of Congteu creating the 
TVK and the action which had been taken under it. Mr. Justice 
McReynolds dissented. Justice Brandeis, with whom Justices Stone, 
Roberts, and Cardoso were in agFeement, had no differebce with 
regard to the oondusioD announced bv the Chief Justice oa (he 
questioD of coostitotionality. But diey ^ not think that the Court 
dunild have decided the question in that case, consideiliig that Ash- 
wander really l^no interest sufficient to give him a stand^ to 
raise the issue. ATlhey saw It, he had not been hurt. TUa was the 
obcBsioii for Mr. Justice Brandeis' dlscussiou of the cenotu which 
ibmild guide the Court to dealing widi questions of oonetitution- 
allty. Since then the Court has sev^ times cdied these lemaxb with 
approvaL 


OpinioD 


Mr, Justice BsAsno (Mr. Justice Stoni^ Mr. Justice Hobibib; 
and Mr. Justice Cakdozo joining with him), ooncurring. 

XonsideratioDS of propriety, as well as long-established pitc- 
Cioe; demand that we xef^ from passing upon the constitution- 
ality of an ad of Congress unless obliged to do so in the proper 
peifoimanoe of our judicial function, when the question is raM 
hy a party whose interests entitle him to raise ft.’’ Blair o. United 
Slates; 250 U,S. 273,279 

The Court has frequently called attention to the "great gravity 
aiMl delicacy" of its function in passing upon the validity of an 
act of Gongressj and has restricted exercise of this function by 
rigid insistenoe that the jurisdiction of federal courts is limited 
la cases, and. 

to p^advisory opinions. On this ground it has in reoeioit years 
ordi^ the dismW of several suits challenging the con^tu- 
tionaHty of important acts of Congress. . . . 

The Court developed, for its own governance In the cases con- 
fessedly within its jurisdiction, a series of rules under which It 
has avoided passing upon a large part of all the constitutional 
questions pressed upon it hr decision. They are: 

i. The Court will not pass upon the constitutionality of legisla- 
tion in a friendly, nonadversary, proceeding, declioiog because to 
decide such questions **is legitimate only in tiie last resort, and asj 
a necessity in the determination of real, earnest, and vital con-1 
troversy between individuals. It never was the thought that, by ' 
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means of a friendly snit, a party beaten in the legislature cxnild 
transfer to the courts an inquiry as to the constitutionality of the 
legislative aoL** Chicago & Grand Trunk By. Ca n. Wellmaii, 143 
U.S. 339, 345. 

2. The Court will not ^'anticipate a question of constitutional 
law in advance of the necessity of deciding it” . . * is not the 
habit of the court to decide questions of a constitutioDal nature 
unless absolutely necessary to a decision of the case * 

3. The Court will not “formulate a role of constitutional law 
broader than is required by the precise fads to which it is to be 
applied.” . . ; 

4. The Court will not pass upon a constitutional question al- 
though properly presented by the record, if there is ^so present 
some other ground upon which the case nuiy be disposed of. This 
rule has found most varied application. Thus, if a case can be 
decided on either of two grounds, one involving a constitutional 
question, tbe other a question of statutory constructioo or general 
law, the Court will decide only the latter. . . . Appeals from the 
highest court of a state challenging Its decision of a question 
under the federal Constitution are frequently dismissed because 
the judgment can be sustained on an independent state ground. 
* 5. The Court will not pass upon the validity of a statute upon 
complaint of one who fails to show that he is Injured by its opera* 
tion. . . * Among the many applications of this rule, none Is 
more striking than the denial of the ri^t of challenge to one who 
lacks a personal or property right. Thus, the diallenge by a pub- 
lic official interested only to the perfonnanoe of his offi^l duty 
win Dot be entertained. ... In Fairchild o. Hughes, 259 U.S. 
126, the I Court affirmed the dismissal of a suit brou^t by a 
dtizen who sought to have the Nineteentii Amendment declared 
unconstitutional. In Massachusetts o. Mellon, 262 U.6. 447, tbe 
challeDge of tbe federal Maternity Act was not entertained al- 
though made by the commonwealth on behalf of all Its dtizens. 

6. The Court will not pass upon the oonstituticmality of a 
statute at the instance of one who has availed himself of its 
benefits. . . • 

7. "‘When the validity of an act of Congress is drawn to ques- 
tion, and even if a serious doubt of constitutionality is rais^ it 
is a cardinal principle that this Court will first ascertain whether 
a construction of the statute is fairly possible by which the ques- 
tion may be avoided* . . . 
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C iffiwnpnt 

In ^ Wellman Case the Midiigan legislature passed a staitute 
legulating railroad passenger rates* On the day the law went into 
operation, Wellman demanded a ticket at the new and lower rate, 
and was refused. He then sued the railroad company for damages, 
thus potting hunself in the position of a diampion of the statute. But 
it was evident thraughout that this was a friendly suit, and that Well' 
man was really making no effort to defend the law. It was like a < 
rigged fight in the ring, where one boxer makes only a pretense at 
resisting the other. Here was an^empt, then, to abuse tiie judicial , 
power to pass upon the constituBonality of legislaHon, and the Su- 
(mcme Court refused to be a party to it. In concluding his opinion, 
Justice Brewer pointed out ‘liow easily courts may be misled 
into doing grievous wrong to the public, and how careful they 
should be to not declare legislative acts unconstitutional upon agreed 
and general statements, and without the fullest discbsure of all ma- 
terial facts." For all the Court could say, perhaps a full presentation 
of the case would have shown that the rates fixed by the legialature 
were perfectly reasonable and coostitutionaL 

The Court has been taught by experience that its function is far 
too serious, in consequences in the present and for the future, to 
permit looseness in the practice before it. It has not always been so 
drcumspect. For example, Hylton t>. United States, 3 Dallas 171 
(1796), where the Court for first time passed expressly upon the 
validity of an act of Gongress-aii excise law of 1794 The files of 
the Owrt show that Hylton stated formally that "my object in oon- 
tssting the law upon which the cause depe^” was "merely to ascer- 
tain a constihittonal point and not by any means to delay the pay- 
ment of a public duty." The govemment was anxious to have the case 
fully argued and deiced, and to that end agreed to pay the counsel 
fees on both sides. [Charles Warren, The Supreme Court to Unfted 
toar Atetey; iittlfc, iShmn d Os., dbrttjir T, 

The Court sistained the tax. 

Today the Court would make sure that the case had been properly 
brought up before it would give a decuion. It does not reader judg- 
ments me^y for the accommodation of persons who would find It 
oouvenient to have an authoritative niliog. This reticence is espe- 
cially appropriate in instanoes where Boiueone is seeking to snatch a 
hasty determination (hat Congress has exceeded its powers. 
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LUTHER 0. BORDEN etrf. 

7 Hcwazd 1. 12 UU. SSI (1849). 

On Writ of Error to (he Circuit Court of the United States for the 
District of Abode Island. 


iDCioducrioD 

Some dalms of uncoosdtutionaljty Iwrote Pro^ssor (now Mr. 
Justice) Frasil(fuiter]» however mu^ they may be wrapped in 
the forai of a oonventional Htigathm, the oonxt will never ari- 
judittte. Such hiues are deemed beyond the province of a court 
and are compendiously characterized as political gueslioDS. Thus 
although according to die Constitution *Tbe United States 
iibpll guarantee to every state in Oils unkm a republican fonn 
of government* the Supreme Court cannot be called upon 
to decide whetlui a particular state government is “lepublicm” 
This and Eke questirais are not suited for setdement by die trains 
ing and technique and the body of judicial experience which 
guide a court. such questions are and what (hey are not do 
not knd themselves to ennmeratioa. In these, as in other matteis, 
the wisdom of Ae court defines its boundaries. [From *llia 
Supreme Court* by Frankfurter in 14 Encyehpaedia of the 
Sciial Sciences, 474, 476^ Copyright, 1984 by The Macmillan 
Company and used with their permissian.] 

The ‘'Dorr HeheUUm" Luther v. Borden presents a dasslo exafl^ 
of a ‘^Etical questioo * It arose out of a contest between two gov- 
ernments, each claiming to be the rightful government of Abode 
Island. The old and established govenimcat was based upmi the 
oolomel charter of 1663, whkh had been perpetuated throughout (he 
period of the American Revolution and thezeafter. Sufiriige was re- 
strictcd to those holding zeal property of a certain value, and repre* 
Bentatives were apportioned unequally. Protestiiig against this unde- 
mocratic system, a rival government under Governor Tbmnas W. Dorr 
came into betng in 1842, on the basis of a spontaneous popular move- 
ment wherein a constitution had been adopted and offim chosen at 
elections thrown open to aduA males. There ^eps had been taken 
wlduiut the saDctitm of the established govenimeot under Governor 
Samuel W. King which, in the view of D^s followers, had now beeu 
superseded by an exeidse of popular sovereignty. In the face of 
‘‘Dorr's RebeOkm," (be legislature of the diarter government enacted 
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on June 25, 1842, a statute which puiportfid to place the state under 
*maxtial law." Applicattou was made to Fresidait Tyler (see Section 
4 cf Article IV d the CozutitutiQQ), who indicated that be was pre- 
pared to sustain the charter government Actually Don's movement 
was put down without the aid of any federal forces. 

Bmden and the other defendants were membets of the militia who, 
under orden of their commanding offioer, entered the house of 
Luther, one of Dorr's adherents, and anested him. For this forcible 
enby, Luther sued Borden and others. 

The old govanmeot fell In with the trend of the times and per^ 
mltted a new oonstitutitm to go into effect in 1843^ providing for 
manhood suSirage. But Doit was tried for treason in the Supreme 
Court of Rhode Island and on conviction sentenced to life imprison- 
menL An original application in the Supreme Court of the United 
States for a writ of habeas corpus to release him failed. Bx parte 
Don, 3 Howard 103 (1845). Subsequent^ Dorr was pardoned. His 
movement, afflitniQg as it did the moral ri^ of the people to estab- 
lish a government of their choice, gained sympathy outside Rhode 
Island, particularly within the Democratic Party and press. It would 
be a great triuinpli if in some way a decision could be obtamed from 
Ae Supreme Court of Ae United States landing Aat Doer's had been 
Ae zi^tfcl govenunent of Rhode Island. There were some who be- 
lieved that such a judgnent might he expected from a bench of Jus- 
tices almost aU of whom had adhered to Democratic Party. 

Federal jurtadiction inoobad. LuAer’s suit against Borden was an 
attempt to win such a dedslan. The plaintiff’s position was that Doirs 
govennaent had been supported by an actual majority of Ae people 
and on that basis was entitled to ruki Ae Charter government had lost 
its right to govern, and Aetefore its command to Bozden could be no 
JostiScation for his trespass. Pretty clearly it was Kopeleai to ioldrcs 
Ais oigoment to a Rhode Island court which traced its auAuxity to Ae 
vtty govemmeut which LuAer regarded as abrogated. But if suit could 
be brought in a federal court, it seemed possible Aat this conteDtioa 
would succeed. LuAer moved to MEissacbiisetis. Thus his complaint 
against Borden became a controversy ^lietween citizens of different 
States" and could be brought in Ae federal circuit court This was 
done in October 1842. But that court refused to consider testimony 
Aowing Ae popular strengA of Ae Dorr movement, and ruled that 
Ae charter government and its laws had been in full force and con- 
ttlhited a lustificatioQ of Boxden't acts. 

Lather Aen took his case to the Supreme Court, where because of 
vocandea and illness in the Court a decision was not announced until 
1849. 

The outcome demonstrated Aat the judges were guided by piin- 
ciplg raAer by immediate partisan advantage. 
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Opinion 

Mr. Chief Justice Tanet debvered the opinion of the Court 

• « . CeitHinly» die question which the plaintiff proposed to 
raise by the testiniony he offered has not heretofore been recog- 
nized as a Judicial one in any of the state ooorts. In forming the 
constitutions of the different states, after the Declaration of In- 
dependence, and in the various changes and alterations which 
have since been made, the political department has always de- 
tennined whether the proposed constitution or amendment was 
ratified or not by the peo^e of the state, and the judicial power 
has followed its dedsion. In Rhode Island, the question has 
been directly decided. . . . 

The point, th^> raised here has been already decided by the 
courts of Rhode Island. The question relates, altogether, to the 
constitution and laws of that state; and the well settled rule in 
this court is, that the courts of the United States adopt and fol- 
low the decisions of the state courts in questions which ooncem 
merely the constitution and laws of the state. . . . 

Moreover, the Constitution of the United States, so far as it 
has provided for an emergency of this kind, and authorized the 
general govemment to interfere in the domestic concerns of a 
state, has treated tiie subject os political in its nature, and placed 
the power in the hands of that department. 

The fourth section of the fourth Article of the Constitution of 
the United States provides that the United States shaU guarantee 
to every state in the Union a republican fotrm of government; 
and sh^ protect each of them against invasion; and on the ap- 
plication the legislature or of ^ executive (when the legisU- 
tone cannot he convened) against domestic videcce. 

Under this Article ^ the institution it rests with Congress to 
dedde what government is the established one in a state. For as 
the United States guarantee to each state a republican govero- 
ment, Congress most necessarily decide what government is 
established in die state before it can determine whether it is 
republican or not And when the senator and representatives of 
a state are admitted into the councils of the Union, the au- 
thority of the government under which they are appointed, as 
well as its repubhcau character, is recognized by the proper con- 
stitutional authority. And its decision is bmding on every other 
deportment of the government, and could not be questioned in a 
judicial tribunal. It is true that the contest in this case did not 
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last long enough to .bring the matter to this issue; mid as no 
senators or representatives were elected under the authority 
of the goveimnent of which Mr. Doit was the head^ Congress 
was not called upon to decide the controversy, Yet the right to 
decide is placed there, and not in the courts. 

SOf too, as relates to the clause in the above mentioned Article 
of the Constitution, providing for cases of domestic violence. It 
rested with Congiress, too, to detemuDe upon the means proper to 
be adopted to fulfill this guarantee. I^y might, if they had 
deemed it most advisable to do so, have placed it in the power of 
a court to decide when the oontingency had happen^ which 
required the federal government to hterfere. But Congress 
thought otherwise, and no doubt wisely; and by the Act of Feb- 
niary 9B, 1795, provided that, case of an insurrection in any 
state against die government thereof, it shall be lawful for the 
President of the United States, on application of tbe legislature 
of such state or of the executive (wh^ the legislature cannot be 
convened), to call forth such number of the militia of any other 
state or states, as may be applied for, as he may judge sufficient 
to suppress such insurrection ” 

By this Act, the power of deciding whether the exigency had 
arisen upon which tbe govermnent of the United States is bound 
to interfere, Is given to the President. He is to act upon the ap- 
plication of the legislature or of the executive, and consequentiy 
he must detennine what body of men constitute tbe legislature, 
and who Is the governor, before be can act. The fact timt both 
parties claim the right to the goverament cannot alter the case, 
for both cannot be entitled to it If theore is an armed conflict, 
like the one of which we are speaking, it is a case of domestic vi- 
olence, and one of the parties must be in insuirection against the 
lawful govemmeDt And the President must, of necessity, dedde 
which IS tbe government, and which party is unlawfiilly arrayed 
against it, be^ he can perfoim the duty imposed upon him by 
the act of Congress. 

After the President has acted and called out flbe militia, is a 
drcuit court of tbe United States authorized to inquire whether 
his deciskHi was right? Gould the court, while the parties were 
actually contending in aims for the possession of the government, 
call witnesses before it and inquire which party represented a 
majority of the people? If could, (hen it would become the duty 
of the court (prided it came to dve conclusion that the President 
had decided incorrectly) to discharge those who were arrested or 
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detained by the troops in tbe service of die United States or the 
govermnent whu^ ^ President was endeavoriDg to maintain. 
If the judicial power extends so far, the guarantee contained in 
the CoDstitiitLOii of the United States is a guarantee of anaicby, 
and not of order. Yet if this right does not laside in the ooorta 
when the conflict is raging, if the judicial pow» is, at that time, 
bound to follow the dedsi^ of the pditi(^ it must be equally 
bound when the contest is over. It cannot, when peace is le- 
stored, ponisli as offenses and crimes the ads whi^ it before 
reoognizisd, and was bound to recognize, as lawful 

It is true that in this case the militia were not called out by the 
President But upon the application of the governor under the 
charter government, the President recognized him as the execu* 
tive power of the state, and took measures to call out the militia 
to support his authority, if It should be found necessary for die 
general government to interfere; and it is admitted in the aigu- 
ment, that it was the knowledge of this decision that put an ^ 
to the armed oppositioa to the charter government, and pre- 
vented any furdier efforts to establish by force the proposed con- 
stitution, TTie interference of the President, therrfore, by an- 
nouDCing his detenninatioz], was as effectual as if the militia had 
been assembled under his orders. And it should be equally au- 
thoritative. For oeitainly no court of the United Stat^ with a 
knowledge of this deciaon, would have been justified in recog- 
nizing the opposing party as the lawful govemmeut; or in treat- 
ing as wrongdoers or insurgents the officers of the government 
which the President had recognized, and was prepared to sup- 
port by an armed force. In the case of foieign natLOns, die gov- 
ernment acknowledged by the President is always recognized 
in the courts of justice. And this principle has been applied by 
the act of Congress to the sovereign states of the Union. 

It is said tto this^ power in &e President is dangerous to 
liberty, and may be abused. All power may be abused if placed 
in unworthy hoods. But it would be difficult, we think, to point 
out any other hands in which this power would be more safe, 
and at the same time equally effectual When dtizens of the same 
state an In aims against each other, and the constituted authori- 
ties unable to execute tihe laws, the inteipositioD of the United 
States most be prompt, or it is of little value. The ordinary course 
of proceedings In courts of jostioe would be utterly unfit for the 
crisis. And the elevated office of the PiesideQt, cho^ as he is by 
the people of the United States, and the hi^ responsibility he 
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could not fail to feel when acting m a case of so much moment, 
appear to furaish as strong safeguards against a viDful abuse of 
power as human prudence and foresi^ could well provide. At 
all events, it Is confeiied upon bini by the ConstitutioQ and laws 
of the United States^ and must ther^ie be respected and en- 
forced in Its judicial tribunals. 

A question very similar to this arose in the case of Martin o. 
Mott, 12 'Wheat 29-31. The first clause of the first section of Ae 
Act d February 26, 1795, of which we have been spealdng, au- 
tiiorizes the Piaident to call out the militia to re^ invasion. It 
is die second clause in ti]e same section which authorizes the call 
to suppress au insoirection against a state government The 
power given to the President in each case is the same, with this 
diffeieDce only: that it cannot be exercised by him in the latter 
case, except upon the application of the legi^ture or executive 
of the state, llie case above mentioned arose out of a call made 
by the President, by virtue of the powejf conferred by the first 
clause; and the court said, that, VHenever a statute gives a dis- 
cretionary power to any person to be exercised by him upon his 
own opinion of certain kcts, it is a sound rule of construction 
that the statute oonstitutes him the sole and exclusive judge of 
the existence of those facts.” The grounds upon which that 
opmion is mamtained are set forth in the report, and we think 
are conclusive. The same principle applies to tiie case now he- 
fore the Court. Undoubte^y, if the l4esident in exerdsing this 
power shall fall into enor, or invade the rights of the people 
of the state, it would be in the power of Congress to apply the 
proper remedy. But the couits must administer the law as they 
find it . . . 

^ Much of the argument on the part of the plaintiff turned upon 
political rights and political questions, upon which the Court has 
been urged to express an opinion. We d^line doing so. Ihe high 
power has been conferred on this Court of passing judgment 
upon tile acts of the state sovereignties, and of the le^slative and 
eateoutive branches of the federal government, and of dete^ 
nuning whether they are beyond the limits of power marked out 
far them respectively by the Constitution of the United States. 
Ibis tribunal, therein, should be the last to overstep the bound- 
aries which limit its own jurisdiction. And while it should al- 
w^ be ready to meet any question confided to it by the Con- 
stitution, it is equally its duty not to pass beyond its appropriate 
9here of action, and to take care not to involve itself in discus- 
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siom which properly belong to other forums. No one, we believe, 
has ever doubt^ the proposition, that, according to the instihi' 
twos of this country, the sovereignty in every state resides in the 
people of the state, and that they may alter and diange their 
form of government at their own pleasure. But whether they have 
changed it or not by abolishing an old government, and estab- 
lishing a new one in its place, is a question to be settled by the 
poi/to) pOKvr. And when &at power has decided, the courts 
are bound to take notice of its dedsion, and to follow it 

Ihe judgment of the Circuit Court must, therefore, be affinned. 

Mr. Justice Woodbuby, dissenting. , , , [He concurred with 
the Court on the principles set out in the passages above. In bis 
view, however, die charter governments resort to ‘'martial law" 
hod been a violation of the state constitution; its action was in- 
consistent, too, with the Constitution of the United States, which 
gave to Congress exclusively the power to declare war.] 


COLEMAN etoLv, MILLER, Secretary of the 
Senate of State of Kansas, et d. 
m U.S. 433, 59 S.Ct. 972, 83 LEd, 1385 (1939). 

On Writ of Ceitioran to the Supreme Court of the State of Kansas. 
Introduction 

In Article V the Constitution sets out procedures whereby it may 
be amended. In some of the Issues which arise as to whether these 
provisions have been satisBed. the Court has regarded the question as 
^'poUtical'* and deferred to the eventual judgment of the Congress. 

Gonsider the proposed amendments which in times pest have been 
submitted to the states but never lecmved the requisite ratifications. 
Does such a donnaRt proposal eventually lose its vitality, so that fur- 
ther ratifications could not revive it? The Oanstitiition does not spe- 
cifically reply. When Congress submitted the measure which became 
the Eighteenth (Prohibitim) Amendaient ft declared that Che pro- 
posal should become inoperative unless ratified within seven years. In 
fact^ ratification was ojm^ed in thirteen months. In JMan u. Clo^ 
256 U.S. 368 (1921), a man charged with violating the Prohibition AiA 
Bou^t to escape dmmgh (he contention fbat the Eighteenth Amend- 
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meat wbs fawstid becam Congress had no power to &t a tone licul 
£ar mtlficatioiL Tbe Court coustdered and rejected this argument^ oou- 
rliiHing that *‘the &ir mferenoe oir implication from Arti^ V is that 
ratification must be ivlthiD scsne reasonable time after tbe projtosal * 
It added (bat the power of Congress^ keeping within reasonable 
limits, to fix a definite period for tbe ratific^on we entertain no 
doubt” Ibe Court thus treated tbe matter as one for judkual scrutiny 
of tho exennse of Congressional power. Did It go too far even in say- 
ing this? Should it have declared simply that the matter belonged en- 
tii^ to Congress? Four of the in Coleman v. Miller thought 

that the question in DiUon v. Gloss had been one on which the Court 
had DO authority to eipiess an (^mion. 

Consider ofiier questions which sometimes arise in action upon a 
proposed amendment Suppose a state legislature votes to refect, and 
later the legiskCure reconsiders and votes to ratify. Suppose conversely 
that before the requisite number of ratifications have been effected a 
state legulatura votes to withdraw a ratification already ghren. Is it for 
the Court, or for the Omgress, to determine the effect of these ao* 
tiotisP The practice of Congress has been to count the ratification in 
either case^ and Coleman o. Mdler tells us that this is a^fitical ques- 
tion on which tbe dedskm of Congress is cochoUing. 


Mr. Chief Justice Hitches delivered the opinion of the Court 

In June, 19H the Congress proposed an amendment to tbe 
Constitution, known as the Child Labor Amendment. In Janu- 
ary, 1925, the legislature of Kansas adopted a resobtlon i^ect- 
ing the proposed amendment and a certified copy of the resolu- 
tion was sent to the Secretary of State of the United States. In 
January, 1937, a resolution , . . was introduced in the senate of 
Kansas ratifying the proposed amendment There were forty 
senators. When tiie resolution came up for oonrideration, twen^ 
senators voted in favor of its adoption and twenty voted against 
it The lieutenant governor, the presiding officer of the senate, 
then cast his vote in favor of the resolution. The resolution was 
later adopted by the house of representatives on the vote of a 
majority ib xnembcis. 

This origiDal proceeding in mandamus was then brou^t in 
tile Supreme Court of Kuisas by twenty-one members ^ the 
senate, including the twenty senators who had voted against tiie 
lesohitioD, and three memben of the house of representatives, 
to compel the secretary of the senate to erase an eodorsemeiit on 
the res^ution to the effect that it had been adopted by tiie senate 
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and to mdofse theieon the words Vas not passed ” and to le- 
strain the offioeis of the swte and house of lepiesentadves from 
rignfa g the resohitioa and the secretary of state of Kansas from 
authenticatiDg It and delivering it to die governor. The patidon 
chalienged the rfght of the lieutenant governor to cast the de- 
ciding vote in the senate. The petition also set forth the prior 
refection of the proposed amendment and alleged tiiat in the 
period from June, 1924» to March, 192/, the amendment had been 
rejected by both houses of the legislatures of tweniy-sbc states 
and had been ratified in only five states, and that by reason of 
that lejection and the failure of ratification within a reasonable 
time the proposed amendment had lost its vitality. . . . 

[The Court first considered the jurisdictional question wbetiier 
the Kansas legislators petitioned the Supreme Court had an 
intarest in die matter entitling them to be heard. It answered in 
the afBimative. Mr. Justice Frankpuries (Bosxins, Black, and 
Dooqlas, JJ., joining with him} wrote a very cogent dissent on 
this point. 

Next the Court took up the questicm whether the lieutenant 
governor was a port of the 'legislature’’ and entitled to break a 
^ in the state senate. The Court was evenly divided on whether 
this was a "justiciable’’ or a "poHtical” question and therefore 
expressed no opinion on the point] 

Third, The ^ect of the previous r^ection of the amendment 
and of the lapse of time since its submission. 

I. The state court adopted the view expressed by text-writers 
that a state legislature which has rejected an amendment pro- 
posed by die Congress may later ta^. The argument in sup- 
port of that view is that Article V says nothing of rejection but 
speaks only of ratification and provides that a proposed amend- 
ment shall be valid as part of the Constitution when ratified by 
threefourdzs of the states; that the power to ratify is thus con- 
feiied upon the state by Ue Constitution and, ^ a ratifying 
power, persists d»pite a previous rejection. The opposing view 
proceeds on an assumption that if ratification by "oonventions” 
were prescribed by the Congress, a convention could not reject 
and, ^ving adjourned sine ^e, be reassembled and ratify. It is 
also premised, in accordance with views expressed by text-writ- 
ers, that latifi^tion if once given cannot afterwards be rescinded 
and the amendment rejected, and it is urged that the same effect 
in the exhaustion of the state’s power to act should be ascribed 
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to Injection,’ that a state can act *1nit once, either by convention 
or through its legislature.'* 

Histnic instances are dted. In 1665, the Thirteenth Amend- 
ment was rejected by the legislature of New Jersey which sub- 
sequently ratified It; but the question did not become importazit 
as ratificatiou by the requisite number of states had already been 
proclaimed. The question did arise in connection with the adop- 
tion of the Fourteenth Amendment The legislatures of Georgia, 
North Carolma and South Carohna had rejected the amendment 
in November and December, 1866. New governments were 
erected in those states (and in others) under the direction of Con- 
gress. The new legislatures ratified the amendment, that of North 
CAiolina on July 4 that of South Cardizia on July ^ 1868,. 
and that erf Georgia on July 21, 1868. Ohio and New Jersey fiisti 
ratified and then passed resolutions withdrawing their consent 
As there were then thirty-seven states, twenty-ei^ were needed 
to constitute the requisite three-fou^. On July 9, 1868, the 
Congress adopted a resolution requesting the Semretaiy of State 
Id commumcate list of the states of the Union whoW legtsla- 
tnres have ratified the fourteenth article of amendment * and in 
Secietaiy 'Sewsid's report attention was called to the action of 
Ohio and New Jersey. On July 20 Secretary Seward issued a 
proclamation reciting the ratificatiou by twenty-eight states, in- 
cluding North Carolina, South Carolina, Ohio and New Jersey, 
and statiog that it appeared that Ohio and New Jersey had sinoB 
passed resolutions withdrawing their consent and that "it is 
deemed a matter of doubt and uncertainty whether such resolu- 
tions are zmt irregular, invalid and therefore ineffectual* The 
Secretary certified that if the ratifying resolutioiis of Ohio and 
New Jersey were still in full force and effect, notwithstanding the 
attempted vtithdrawal, the amendment had become a part the 
Constitution. On the following day the Congress adopted a oon- 
Gunent resolution which, xedtiug that three-fourths of the states 
having ratified (the list includi^ North Carolina, South Caro- 
Bna, Ohio and New Jersey), declared the Fourteenth Amend- 
ment to be a part of the Gonsfitutiou and that it should be duly 
pnmmlgated as such by the Secretary of State. Acomdingly, 
Secretary Seward, on July 28th, issued his proclamation embrao- 
mg the states mentioned in the oongressioud resolution and add- 
ing Georgia. 

Hius ^ political departments of foe government dealt with 
^ effect botii of previous rejection and of attempted withdrawal 
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and deteimiiied that both were mefectna] in die presence of an 
actual ratification. « « . This decision by the political depart^ 
ments of the government as to the validity of the adoption of 
the Fourteenth Amendment has been accepted. 

We think that in accordance with this historic precedent the 
question of the efficacy of ratifications by state legislatures^ in 
die li^t of previous rejection or attempt^ withdrawal, should 
be Hoarded as a polidcal question pertaining to the political 
departments, with the ultimate authority in the Congress in the 
exercise of its control over the promulgation of the adoption of 
the amendment. . . . 

2, The more serious question is whether die proposal by the 
Congress of the amendment had lost its vitality through lapse of 
time and hence it could not be ratified by the Kansas legisla- 
ture in 19!17. The argument of petitioners stresses the fact that 
nearly thirteen years elapsed between the proposal in 1924 and 
the ratification in question. It 1$ said that ^en the amendment 
was proposed there was a definitely adverse popular sentiment 
and that at the end of 1925 there bad been rejection by both 
houses of the legislatures of sixteen states and ratification by only 
four states, and that it was not until about 1933 that an aggres- 
sive campaign was started in favor of the amendment In 
it Is urged that Congress did not fii a limit of time for ratification 
and that an unreasonably long time had not elapsed since the 
submissioii^ that the conditions which gave rise to the amend- 
meat had not been diniinated; that the prevalence of child labor, 
the diversity of state laws and the disparity in theh administra- 
tion, with the resulting competitive inequalities, amtinned to 
exist Refetenoe is also made to the fact th|t a number of the 
states have t^led. the amendment u s^pendfag and tEaTin 
the prooeedhigs of tiie national government mere have been indf 
cati^ of the same view, It is said that there were fooiteen iiiti- 
ficatiODS m 1933, four in 1935, one in 1936, and three in 1937. 

We have held that the Congress in proposing an amendment 
may fix a reasonable tune for ratification. Difion o. Gloss, 256 
U.S. S0S. There we sustained the actioa of the Congress in pro- 
viding in the proposed Eighteenth Amendment that it should be 
inoperative unless ratified within seven years, No limitation of 
time for ratification is provided in the instant case cither in the 
proposed amendment or in the resolution of submission. But 
petitioners contend that, in the absence of a limilntion by tiie 
Congress, the Court can and should decide what is a reasonable 
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period within which ratification may be had We arc unable to 
agree with that contention. 

It is true that in Dilkm o. Gloss the Comt said that nothing was 
found in Article V which suggested that an amendment once 
proposed was to be open to ratification for all time, or that rati- 
fication in some states mi^t be separated from tlmt in others 
by many yean and yet be effective; that there was a strong sug- 
gestion to the oontr^ in that proposal and ratification were but 
succeeding steps in a single endeavor; that as amendments were 
deemed to be prompted by necessity, they should be considered 
and disposed of presently; and that there is a fair implication 
tiiat ratification must be sufficiently contemporaneous in the 
required number of states to reflect the will of the people in all 
sections at relatively the same period; and hence that ratification 
must be within some reasonable time after the proposal These 
considerations were cogent reasons (or the decision in Dillon n. 
Gloss, that the Congress had the power to fix a reasonable time 
for ratification. But it does not folbw that, whenever Congresi 
has not exerdsed that power, the Coort should take upon Itself 
the responsibility of deciding what constitutes a teasowbls time 
and determine accordingly the validity of ratifications. Thait 
question was not involved in Dillon i>. Gloss and, in accoidanoe 
with familiar principle, what was there said must be read in the 
light of the point decided. 

Where are to be found the criteria for such a judicial deter- 
mination? None are to be found in Constitution or statute. In 
their endeavor to answer this question petitioners* counsel have 
suggested that at least two years should be allowed; that six years 
w^d not seem to be unreasonably long; that seven years had 
been used by the Congress as a reasonable period; that one year, 
six months and thirteen days was the average time used in pass- 
ing upon amendments wM^ have been ratified since the first ten 
amendments; that three years, six months and twenty-five days 
has been the longest time used in ratifying. To this fist of vari- 
ables, counsel add that "the nature and extent of publicity and 
the activity of the public and of the legislatures of the several 
states in ration to any particular proposal should be taken into 
conrideration.* That statement is pertinent, but tiiere are addi- 
tional matters to be examined and weighed. When a proposed 
amendment springs fimn a conception of economic needs, it 
would be necessary, in determining whether a reasonable time 
had elapsed since Its submissioD, to consider the economic oondi- 
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tkvs prevailing In the oonntry, whether these had so far 
changed since the nbinission as to make the pn^weal no longer 
responsive to the coDception which inspired it or whether amdi< 
tlODS wete such as to intensify the feeling of need and the ^pro- 
priateness of the proposed remedial action. In short; the qaestion 
of a reasonable time in many cases would involve^ as in this case 
it does involve, an appraisal of a great variety of relevant condi* 
tians, political, social and economic, which can hardly be said to 
be widiin the appropriate range of evidence receivable in a court 
of jnstioe and as to which it would be an extravagant extension of 
judicial authority to assert judicial notice as the basis of deciding 
a controversy with respect to the validity of an amendment 
actually ratified. On the other hand, these conditions are appro- 
priate for the oonsideratioii of the political departments of the 
government The questions they involve are essentially poEtical 
and not jnstidable. They can he decided by the Congress with 
the fiill l^wledge and appreciation ascribed to the national leg- 
islature of the political, sodal and economic conditions whi^ 
have prevailed during the period since the submissicm of the 
amendment 

Our decision that the Congress has the power under Article V 
to fix a reasonable limit of time for ratifiration in piuposiDg an 
amendment proceeds upon the assumption tiint the question, 
what is a reasonable time, Ees within the congressional province. 
If it be deemed (hat such a question is an open one when the 
Emit has not been fixed In advance, we think that ft should also 
he regarded as an open one for the consideration of the Congress 
when, in the presence of certified ratifficatiaiis by three-fourtiis d 
the states, tbo time arrives for the promulgation of the adoption 
of the amendment. The decision by the Congress, in its control 
of the action of the Secretary of State, of the question whether 
the amendment bad been adopted within a reasonable time 
would not be subject to review by the courts. . . . 

For the reasons we have stated « « • we think that tiie Con- 
gress in controlling the promulgation of the adoption of a consti- 
tutional amendment has the final determination of the question 
whether by lapse of time its proposal of the amendment bad lost 
its vitaEty prior to the required ratifications. The state offidab 
should not be restrained lirom certifying to the Secretary of State 
the adoption by the legislatuie of K ans as of the lesdution of 
ratification. 
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As we fiod no reason for disturbing the dedsion of the Su- 
preme Court of Kansas in denying the mandamus soot^ by peti- 
tioners, its judgment is affirmed but upon the ground stat^ in 
this opinion. 

Mr. Justice Black (Mr, Justice Hoheris, Mr. Justice Frank- 
fORTOi, end Mr, Justice Douglas joining with h^), concurring 
in the result . . . 

Congress, possessing e:idusive power over the amending proc- 
ess, cannot be bound by and is under no duty to accept the pro- 
nouncements upon timt exclusive power by this Court or by the 
Kansas courts, Neither state nor federal courts can review that 
power, Therefore, any judicial expression amounting to more 
than mere admowkdgmeDt of exclusive Congressional power 
over the political process of amendment is a mere admonition to 
the Congress in tiie nature of an advisory opinkm, given wboUy 
without constitutional authority. 


Mr. Justice Borusn (Mr. Justice McRevtiolds joining with 
him), dissenting. [They agreed that the Court had juTudiction, 
and, carrying forward the reasoning of Dillon o. Ckm to the in- 
stant case, would have held that more tbanji_je asotiabl e time 
had elapsed andJhat the proposed. Cyid Labor Ameiutmeni was 
DO longer before the states.) ^ 

Comment 

Some rtcent movements for amendiDg the federal CooStlhitioQ have 
Acoimteied a stubbom resistance which has sought battle in the 
courts OQ eveiy occasion which seemed to offer even a forlorn hope 
X teoess,' i^'appear Vo'cab 'oiipreiim^Juimr'iihsti^^ 
mccessfuL Some have failed because the Court found Ihe contection 
!o be without merit; again, as in Ckileman u. Miller, the question was 
Sound to be a Apolitical'’ rather than "justiciabla.’’ 

Judicid consirttctlon of Article V. Actkm by Congres In the Bmend- 
ng process, as set out in Article V, is distinct from die legislative 
Ktivity governed by Article 1. Thus the Court early decided tiiat a 
proposed Bmendment, unlike a biU, need not be presented to the 
mddent. Hollingsworth o. ViigiDla, 3 Dali, 378 (1796), where that 
injection had been raised to die Eleventh Amendment In Havdee o. 
Smi^ 253 U.S. 221 (1920), the question was whetiier Ohio could 
nhjMt to a popular nd^reudum the action of ib legislature In ratify- 
log a proposed amenchnent to the Constitution of the United States- 
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in this caSQ, tiie Protilbttlon Amendment' The Court hdd diet when 
Aitide V spoke of ratification by *Legislflture$^ it referred to *Hhe rep* 
lesentative body which made the laws of the people*'; the leglsktuie 
when acting upon a proposed amendment exercised a fedeid funo* 
tion and its action was not controHed by a state constitutional pro* 
vision for a popular referendum. Applying this prmci^e> the decision 
in Lefier f>. C^ett, 2S8 U.S. ISO (i922)> sustained the effectiveness 
of tbe Nineteenth (Woman Suffrage) AmendiDent against the objeo* 
tion diet some of the legislahires which ratified it had transcended 
limitations on tiieir competence imposed by the state conatitixtion. The 
National Prohibition Cases, 253 U.S. 350 (1920), held the Eighteenth 
Amendment proof against a variety of objfectioQS-aiQong others, that 
the amending power was subject to limits in addition to those sped* 
fied in Article V, and that the imposition of prohibition was beyond 
that power. United States n. Sprague, 2S2 U.S. 716 (1931), unsuooess* 
iuEy presented this idea in a more refbod form: vdiile mere changes 
in the federal machinery mi^ properly be submitted to the state 
legislatures for ratification, so it was argued, measures affecting the 
liberties of the people-such as prohlbltion-could be ratified only by 
the people represent in conventions. 

The question trt Coleman v. MiHer. In refecting all these wishful 
contentions, the Court was able to reach its conchisions with a sense 
of assurance, using familiar methods of constitutional constniOlion, 
such as the plain meaning of the words, a compaiiaon with other 
passages in the test, and die history of constitutional practioe. How 
great the contrast is between this type of thinking and the mental 
operation Involved is judging bow long is too long for a proposed 
amendment to be under oonsideralian, which is what the CWt was 
asked to do in Coleman n. Miller. 

Sooietimes the Constitution speaks in words of great pced5ion-e.g., 
the Seventh Amendment when it secures tbe ri^t to jury trial "In 
suits at common law, where the value in oontioveisy shall exceed 
twenty dollars. . , Sometimes its language expresses a large con* 
oept-e.g., "Commerce . . , among the several States.” The Court 
can reasoA its way to a conclusion as to what this expression embraces, 
lejecting those activities which are not "Commerce^” and distinguish* 
ing fuller between the phenomena which are "among the several 
States” and those which ere whoOy local. Again, the Constitution may 
prescribe a broad standard to be followed-e.g., *‘due process of law.” 
The phrase has a wide variety of applications, but wherever applied 
it means that measures of government must satisfy a test of is 
reasonable and just and decent^ The judges feel at home in dealing 
with rules and conceptions and standiards such as these, arriving at 
firm condurioas by traditional methods of thought which they reoog* 
iu2iB as “judicial.” But tbe judges, as judges, have no criteria for ap- 
predating the many considerations whidi would enter into a con- 
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ctuslon as to when a proposed amendment had lost its vit^ty— as 
Chief Justice Hughes explains in bd admirable paragraph (page 45» 
above). 


COLEGROVE et d. €. GREEN et ai 

328 U.S, 549, 66 S.a 1198, 90 L.Ed. 1432 (1946). 

Appeal from the Distiiot Court of the United States of the Notthem 
District of Illinois. 

Introduction 

The Justices are, of course, in perfect agreement on the general 
proposition that the Court should limit its rulings to those occasions 
wh^ there is actually a duty to decide die case. Other govern' 
mental authorities, and the country as a whole, could hardly be ex- 
pected to bow to pronounoements which were gratuitous and out of 
pider. Not infrequently, however, the Justices disagree as to whether 
a given case is one which it is really their duty to dedde. Some may 
believe that the question rightly falls to the political side of the gov- 
ernment Agoin, some Justices may think that the plaintiff who raised 
die issue has not shoW that he was really hurt and so is not en- 
titled to invoke the judicial power. Coleman u. Miller illustrated both 
of these difficulties. 

The Court has conetrued the word *‘le$^latme.** In Smiley o. Holm, 
285 U.S. 355 (1932), the Court, without dissent, had construed the 
constitutional provision that 'The Times, Places and Marnier of bold- 
ing Elections for Senators and Representatives, shall be prescribed in 
each State by the Legislature thereof; . . It held that “Legislatiire'' 
as there used referred to the entire lawmaking authority in the state, 
in which, under the constitution of Minnesota, the governor had a 
part. Aoooidmgly, where the state's legislative chambers had at- 
tempted to make a rcappartmment of cangressional districts by a 
mere resolution-seeking thereby to dodge the governor's veto-the 
Ganrt held that the federHl Constitution had not been satisfied and 
that the attempted reapportionment was invalid. It so happened that 
Minnesota's allotment in the Imver house of the Congress had just 
been reduced from ten to nine. So the result of Smiley v. Hdm was 
that the previous state law dividintt the state into ten districts could 
DO longer be applied; the Supreme Court's decision produced a situa- 
tion where dth^ new state legislation must be passed in haste or 
6be state’s representatives in Congress would be elected at large. 
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WiC ^ Court control ihe of cpportiormmt? Tbe case of 
Colegrove o. Gieea attacked the apportionment of IDinoiB into con- 
gressional disbictS} bat for a very di£ferent complaint— name^, (he 
grass^ unequal distribution of representation, Tljis apportioDiiient had 
been made in 1901 on the basis of the census of 1900. la the course 
of years there were large shifts in population, so that by 1046 it ap- 
peared that one district had a populatioo of 914,053 while another 
district had only 112,116, The legislature refused to make a new ap* 
poitioniaeDt, arid the courts of Illinois had held that it was not within 
their province to interfere. 

Colegnwe and others, qualified voters fn districts of large popu- 
latum, btou^ suit against members of the UUrm Friznaiy Cec%- 
ing Board to restrain them, in effect, from taldng proceedings for an 
election in November 1946 under the pravisums of the Illinois law of 
1901. 

Opiniofn 

Mr. Justice FRANtiuin ER announced the judgment of the Court 
and an opinion in which Mr. Justice Heed and Mr. Justice 
fiuHTOK concuired. . . • 

We are of opinion that the petitioners ask of this Court what 
I is beyond its competence to grant. This is one of those demands 
on judidal power which cannot he met hy verbal fencing about 
'‘jurisdiction.'’ It must be resolved by considerations on the 
’ basis of which this Court, from time to time, has refused to 
intervene in oontroversies. It has refused to do so because due 
regard for the effective woildng of our government revealed this 
issue to be of a peculiarly political nature and therefore not 
meet for judicial determination. 

Hiis is not an action to recover for damage because of the 
discriminatory exclusion of a plaintiff from rights enjoyed by 
other dtizeDS. The basis for the suit is not a private wrong, but 
a wrong suffered by Illinois as a polity. In effect this is an appeal 
to the federal courts to reconstruct &e electoral process iff Illi- 
nois in order that it may be adequately represent^ in the coun- 
cils of the Nation. Because the Illinois legislature has failed to 
revise its Congressional Representative dfrtricts in order to re- 
flect great changes, during more than a generation, in the dis- 
tribution of Its population, we are asked to do this, as it were, 
for Illinois. 

Of course no court can affirmatively remap the Illinois districts 
so as to bring them more in oonfoimity vrith the standards of 
fairness for a representative system. At best we could only de- 
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don the existing electoral system invalid. The result would be 
to leave Illinois undistricted and ^ bring into operation, if the 
miDois legislature chose not to act, the choice of members for the 
House of Representatives on a state-wide ticlcet The last stage 
may be worse than the first, The upshot of judicial action may de- 
feat the vital political principle ^ch led Congress, more than a 
hundred years ago, to require districting. This requirement, in 
tiie language of Chancellor Kent, Vas recommended by the 
wisdom and justice of giving, as far as possible, to the local sub- 
divisions of the people of each state, a due influence in the dioice 
of lepresentatives, so as not to leave the aggregate minority of 
die people in a state, thou^ approaching perhaps to a majority, 
Id be wholly overpowered by the oombmed action of the numer- 
ical majority, without any voice whatever in the national coun- 
cils.* 1 Keiit, Commentaries {12th ed., 1673) *230-31, n.(c). As- 
suming acquiescence on the part of the authorities of Illinois in 
the selection of its Bepresentatives by a mode that defies the di- 
rection of Congress for selection by districts, the House of Eep- 
resentatlves may not acquiesce. In the exercise of its power to 
judge the qualifications oH its own members, the House may re- 
ject a delegation of Bepresentatives-at-large. Article 1, section 5, 
diuse h For the detailed system by wki^ Congress supenises 
the election of its members, see e.g., 2 U.S.C. secs. 201-226; 
Bartlett, Contested Elections in the House of Bepresentatives (2 
vola.); Alexander, History and Frocedure of the House of Bepre- 
senMoes (1916) c. XVI. Nothing is clearer than that this con- 
boversy concerns matters that bring courts into immediate and 
active relations with party contests. From the determination of 
sodb issues this Court has traditionally held abof, It is hostile to 
fn democratic system to involve die judiciary in the politics of the 
^ people* And it is not less pemicious if such judicial intervention 
hi an essentially potitioal contest be dressed up in the abstract 
phrases of the W. 

The petitioners urge with great zeal that the conditioM of 
irtnch they complain are grave evils and offend pubb'c morality. 
The Constitution of the United States gives ample power to pro- 
vide against these evils. But due regard for the Co^tutlon as a 
viable system precludes judicial correction. Authority for dealing 
with such problems resi^ elsewhere. Article 1, section 4 of the 
Constitatlon provides that *The Times, Places and Manner of 
bolding Elections for . . . Bepresentatives, shall be prescribed 
in each State by the Legislatare thereof; but the Congress may 
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at any time by Law make or alter such RegulatiODS^ . . ” The 
short of it is that the Constitutioti has confened upon Congress 
exclusive authority to secure fair represeutatloa by the states In 
the popular House and left to that House determinatioo whether 
states have fulfilled their lespousibility. If Congress failed in 
exerdsmg its powers, whereby standards of fairness are offended, 
rthe lem^y ulUmatdy lies with the people. Whether Congress 
■ faithfully discharges its duty or not, the subject has been oom^ 
mitted to the exclusive oontrol of Congress. An aspect of govern* 
ment from which the judiciary, in view of what is involved, has 
been excluded by the clear intention of the Constitution cannot 
be entered by ^ federal courts because Congress may have 
» been in default in exacting from states o^dience to its mandate. 

The one stark fact that emerges from a study of the history of 
congressional apportionment is its embroilment in politics, in the 
sense of party contests and party interests. The Constitution en- 
joins upon Congress the duty of apportioning Representatives 
""among the several States . . . according to their respective 
Numbers, . . Article 1, section 2. Yet, Congress has at times 
been heedless of this command and not apportioned according 
to the requirements of the Census. It never occurred to anyone 
that this Court could issue mandamus to compel Congress to 
perform its mandatory duty to apportion. *What mi^t not be 
done directly by mandamus, could not be attaioed indirectly by 
injunction.* Ch^ee, ^Congressional Reapportionment* (1929) 42 
Haro, L Reo, 1015, 1019. Until 1842 Aere was the greatest 
diversity among the states in the manner of choosing Representa- 
tives because Congress had made no requirement for districting. 
5 Stat 491, Congress then provided for the election of Repre- 
sentatives by districts. Strangely enough, the power to do so was 
seriously questioned; it was doubted by a committee of Con- 
gress as late as 1901. ... In 1850 Congress dropped the re- 
quirement. 9 Stat. 42S, 432-83. The ReappoitiODment Act of 1862 
required that the distiida be of contiguous territory. 12 Stat. 572. 
In 1872 Congress added the requirement of substantial equality 
of Inhabitants. I7 Stat. 28. This was reinforced In 1911. 37 Stat. 
13, 14. But the 1929 Act, as we have seen, dropped these require- 
ments. 46 Stat 21, Throughout our history, whatever may have 
been the controlling Apportiomnent Act, the most glaring dis- 
parities have prevailed as to the contours and the population of 
districts. Appendix I summarizes recent disparities in the various 
Congression^ Representative districts throughout the oountry 



COLEEHOVE V. GbW 


53 


and Appendix U gives fair samples of prevailmg gerrymandeis. 
[Omit^J For od^r illustrations of glaring inequalities, see 71 
Gong. Rec. 2278, 79, 2480 et seq.; 86 Gong^ Rea 4809, ^0, 71, 
reth Cong., 2d seas. (1940); HJt.RepJiio.1695, 8ht Cong., 2d 
sess. (1910); (1920) 24 Law mes 124; (October 30, 1902) 75 The 
Notion 343; and see, generally, Schmedebier, Congressional Ap- 
portUmmeiU (1941); and on gerrymandering, see Crifi&th, The 
Rise and Development of the Gerrymander (1907). 

To sustain this action would cot very deep into the very being 
of Congress. Courts ought not to enter this political thicket. The 
remedy for unfairness in districting is to secure state legislatures 
that will apportion properly, or to invoke the ample powers of 
Congress, Constitution has many commands tiut are not en- 
forceable by courts because they clearly fall outside the condi- 
tioDS and purposes that circumscribe judicial action. Thus, ‘"on 
Demand of the executive Authority/' Art. IV, section 2, of a state 
it is the duty of a sister state to deliver up a fugitive from justica 
But the fuLBUment of this duty cannot be judicially enJForced. 
Commonwealth of Kentucky a Dennison, 24 How. 66. Tlie 
duty to see to it that the laws are faithfully executed cannot be 
brought under legal compulsioD. State of Mississippi a Johnson, 
4 Wall 475. Violation of the great guaranty of a republican 
fovm of government in states cannot be challenged in the courts. 
Pacific States Telephone 8c Telegraph Co. o. Oregon, 223 U.S. 
118. The Constitution has left the p^onnance of many duties in 
our governmental scheme to depend on the fidelity of the execu- 
tive and legislative action and, ultimately, on the vigilance of the 
people in exercising their political rights. 

Dsmlssal of the compla^t is affirmed. 

Mr. Justice Jackson took no part in the consideration or ded- 
aioa of this case, 

Mr. Justice Rutledge. 

1 concur in the result. . . . 

Mr. Justice Black (Mr. Justice Douglas and Mr. Justice 
MimPHT concurring with him), dissenting. . . . 

It is difficnlt for me to see why the 1901 State Apportionment 
Act does not deny petitioner equal protection of ^ laws. The 
faihiie of the legislature to reapportion tiie oongressioiial election 
districts for foity years, despite census figures indicating great 
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changes in the distribution of the popdatioD, has resuhed in 
electo districts the populations of which range from 112,000 
to 900,000. One of the petitioners lives in a district of more than 
900,000 people. His vote is consequently much less effective than 
that of each of the citizens living in thie district of 112,000. And 
sucha gross inequality in the voting power of dtizens iirefiriably 
demonstrates a complete lack of effo^ to make an equitable ap- 
portionment. The 1901 State ApportionineDt Act if applied to the 
next election would thus result in a wholly indefenside discrim- 
ination against petitioners and all other voters in heavily popu- 
lated dlsMcts. The equal protection clause of the Fourteenth 
Amendment forbids such discrmuDatioiL It does not permit the 
States to pick out certain qualified dtizens or groups of dtizens 
and deny them the right to vote at all. See Nixon o. Herndon, 273 
U.S. 536, 541; Nixon v, Condon, 266 U.S. 73. No one would deny 
that the equal protection clause would also prohibit a law that 
would expressly give certain dtizens a half-vote and others a 
full vote. The probable effect of the 1901 State Apportionment 
Act In the coming election will be that certain citizens, and 
among them the petitioners, will in some instances have votes 
only one-ninth as effective in choosing representatives to Con- 
gress as the votes of other dtizens. Such discriminatory legisla- 
tion seems to me exactly the kind that the equal protection dause 
was intended to prohibit 

The 1901 State Apportionment Act in reducing the effective- 
ness of petitioners’ votes abridges their privilege as dtizens to 
vote for Congressmen and violates Article 1 of the Constitution. 
Article i provides that Congressmen '‘shall be . . , chosen , . , 
by the People of the several States.” It thus gives those qualified 
a right to vote and a right to have their vote counted. Ex parte 
Yaitough, 110 U.S. 651; United States v. Mosley, 238 U.S. 383. 
This Court in order to prevent “an interference with the effective 
choice of the voters" has held that this right extends to primaries. 
United States o. Classic, 313 U.S. £99, Sli While the Con- 
stitution contains no express provisioD requiring tbat congres- 
sional election districts established by the states must contain ap- 
proximately equal populations, the oonstitutionaHy guarantee 
right to vote and the right to have one’s vote count^ clearly im- 
pty the policy that state election systems, no matter what tbdr 
fo^, should be designed to give approximately equal wdght to 
each vote cast. To some extent this implication of Article 1 la ex- 
pressly stated by section 2 of tbe Fourteenth Amendment which 
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provides that "Representatives shall be apportioned among the 
several States ocoording to their respective numbers. ...” The 
purpose of this requirement is obvious; It is to male the votes of 
the dtiaens of the several states equally elective in the selection 
of members of Congress. It was intended to make Illegal a nation- 
wide 'rotten borough’* system as between the states. The policy 
behind it is broader than that It prohibits as weD congressional 
'rotten boitHighs' within the states, such as the ones here in- 
volved. The policy is that whkh is laid down by all the Consti' 
tutlonal provisions regulating the election of members of the 
House of Representatives, including Article 1 which guarantees 
the right to vote and to have that vote effectively counted: Ail 
groups, classes, and individuals shall to the extent that it is 
practically feasible be given equal representation in the House 
of Representatives, which, in conjunction with the Senate, writes 
the laws affecting the life, liberty, aud property of all the 
people. • . . 

Comment 

Genymandeiicg, disparities in the drawing of election districts, aud 
other devices for lUakiiig lepresentatioa misrepresentative of the 
pec^le, are an old story in American politics. The prevalence and pe^ 
liateuce of these abuses suggests that the country as a whole has 
made no very energetic effort to oonect them. The broad questum bo- 
£am the Court in the Colegrove Case was whether the judidaty 
ihould create a lemedy for a political evil which had at all times been 
nibject to correction by the people's lepresentatives in Congress. 
"Each House shall be the Judge of the Elections, Returns and Qualili- 
eottoDS of its own Members . . The House of Repreaentatives 
could have refused to seat CoDgressmen elected on the basis of gross 
inequality. How far should the Court go m protecting the people from 
the consequences of their own apathy? The answer to such a ques- 
tion depends upon one's conception of judicial statesmanship. 

Justice Black*8 vieu>, Mr. Justice Blad says that "such dlscrimma- 
tioo seems to me exactly the land that the equal protection clause was 
intended to prohibit.” If this was meant to iovdee the history of the 
adqptioD of £ e Fourteenth Amendment, it may be replied that de- 
batn in Congress on the subciisskm of that measure do not at all 
non to suggest that thia was one of the evils sought to be corrected, 
and it is very much to be doubted whethtf the state legislatures which 
ratified It had any such intent 

Jostlee Black also says that "What is asked is that thli Court do 
exaedy what it did in Smiley v. Holm. It is asked to declare a state 
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appoitiofuneot bill invalid. . . But how nearly alike aie tbe two 
cases? Smiley asked the Court to say what was meaitt by "tiSgisbtiiEe” 
as used iu a particular passage in the CoostitutiOD. Hie Court was 
able to answer on the basis of an analysis of the word in its ooQtext 
and in the light of our oonstitiitional hhtoiy and practice. Constniing 
words is the everyday business of the judidaiy. Colegiove's inquest 
called lor a very different kind of judicial cogitation. He asked the 
judiciary to oampaie figures and to impose its own standard of equal- 
ity upon an operation which basically was subject to complete con- 
trol by the fed^al House of Kepresentatives. Of course no court 
would itself have undertaken to draw the lines of a new apportion- 
ment But the Supreme Court would have bad to bold itself ready to 
consider a flood of suits to test other apportionments, and w^d 
presendy have been confronted with the question how small an in- 
equality would suffice to invalidate. 

Its hipiicatiofh The view taken by Justice Black and those who 
stood with him in the Golegrove Case necessailhr involved mnph more 
than apportionment of Congressional districts. If the eqpiv protec- 
tion clause means (hat each voter^s voice shall be substantially as ef- 
fective as every other voter's, the guarantee must apply to etections 
generally. Disptuities in districting for state legislatares, dty councils, 
and other po^^arly elected bodies would all present justiciable ques- 
tions of oODStitutmality. Of ooune the courts may not deny justice 
in one case merely to avoid a flood of other cases. But supposing an 
analysis of Colegrove's complaint left the mind in doubt as to whether 
this WHS more accurately classified as “justkaBble” or "political," the 
Court might well reflect upon the consequences to which the two 
answeis respectively would lead Would American democracy be 
stieogtheoed if equity in represeotatiou were secured to the voters by 
judicial action, regardless of their own Jethargy? .Would the Court do 
well to oarrect an old evil over which the legislative branch has always 
had full power but which it has consistently failed to rainedy? 

nUe sequeC, By an Acf of June iWr-scaroelk mor© tflan a year 
after the decision of Colegrove o. Creen-the lUtoofs Legislature re- 
pealed the Act of 1901 aod made a new and fairer apportionment. 
dL Bev. Stats. 1947, ch. 48, sec. 156. Evidently the normal forces of 
donocratic govermneot had not become Inoperative in DUnols. 
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MUSKRAT 0. UNITED STATES 

219 U.S. 346, 31 S.Ct. 250, 55 L.Ed. 246 (1911). 

Appeal from the Court of Claims. 


latToductioD 

In 1901 Congress admitted the Cherokee Indians to citizenship. 
By the Act of July 1902, it provided for the distiibutioQ of the 
lands and other property theretofore held by the tribe. Indians en- 
rolled on September 1 following were to reodve land equal in value 
to 110 acres of average aHottable land and to share in what would 
finally remain of the tribal property. A Cherokee Indian could not dis- 
pose of his allotment before the expiration of five years except with 
die approval of the Secrotary of the Interior. 

Pr^tly Congress passed statutes which modified the situation. An 
act of IfiOfi increased the period of inatienability to twenty-five years. 
Other legislation of the same year, giving effect to a request of the 
tribal council, declared that chQdren living on March 4, 1906^ should 
also receive aUohneitts of land and share in the eventual distribution 
of the tribal property. The effect of this was that while the Indians 
in existence in 1902 lost nothing that had actually been allotted to 
them, they would receive somewhat smaller shares in the land and 
property remaining for final distribution. 

57 
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It was a question whether this later legislation took which 
had already vested in the individual Indians, thereby violating the 
Constitution, or merely cut down dieir eipectati(m Hoping to have 
an early answer to these doubts, Coogress wrote into an Indian 
propiiation Act of March 1, 1907, a provisuin authonzing Giitts 
Brovm, and also Muskrat and Dick, on their own behalf and on behalf 
of all Cherokees similarly interest^, to bring suits in the Court of 
Ciiims to determine the validity of the Cherokee legislatloQ passed 
since 1902. The suits were to name dm United States as the de- 
fendant, and *'juilsdiction is hereby conferred upon the Court of 
Claims, with the right of appeal, by either party, to the Supreme Court 
of the United States, to hear, determine, and adjudicate each of said 
suits" 

The United States did not claim any of the Cherokee property and 
had DO interest adverse to Muskrat and the others. The contioveisy lay 
between the Indians of 1902 and the papooses of 1906. Tills, then, 
was an attempt by Congress "*to secure an abstract detennination by 
the Court of the validity of a statute" [Braodeis, J., in Willing v, Chi- 
cago Auditorium Assn., 277 U.S. 274, 289 (1928); Stone, )., in Nash- 
viDe, C. & $t. L. By. u. Wallace, 286 U.S. 249, 262 (1983)], by means 
of a proceeding where the "defendBot" was really a stranger to the 
conflict. Could the Supreme Court properly take such a case, leading 
as it would to a merely abstract opinion ratiier than a determination 
binding upon adverse parties? 

Opinkm 

Mr. Justice Day delivered the opinion of the Court . , . 

The first question in these cases, as in others, involves the ju- 
risdiction of this Court, to entei^ die proceeding, and t^t 
depends upon whether the jurisdiction oonfened is within the 
power of Congress, having m view the limitations of the judicial 
power as established by the Constitution of the United 
States. , , . 

In 1793, by direction of the President, Secretary of State Jef- 
ferson addressed to the Justices of the Supreme Court a com- 
municatiDn soliciting their views upon the question whetiier their 
advice to the Executive would be available in the solution of im- 
portant questions of the construction of treaties, laws of nations, 
and laws of the land, which the Secretary said were often pre- 
sented under drcumstances which “do not g^e a cognizance of 
them to the tribunak of the countryJ* The answer to the ques- 
tion was postponed until the subsequent sitting of the Supreine 
Court, when Chief Justice Jay and his associates answered to 
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President Washington that in consideration of die lines of sepa- 
ration drawn by the Consdtutioii between the three departments 
of goveinment and being judges of a court of last resort, afforded 
strong arguments against ^e piupiiety of eatrajudidally deciding 
the questions allud^ to, and expressing the view that the power 
given by the Constitutioii to the President, of calling on heads of 
departments for opinions, ^^seems to have been purposely, as well 
as expressly, united to the executive departments^ 3 Cormporui- 
etux {7 Public Papers of John Jay, 486. 

The subject underwent a complete examination in the case of 
Gcrdon v. United States^ reported in an appendix to 117 U.S, 697, 
in which the opinion of Mr. Chief Justice Taney, prepared by 
him and placed in tbe hands of the derk, is published in full It is 
said to have been his last judicial utterance, and the whole sub- 
ject of the nature and extent of the judicial power conferred by 
the Constitution is treated with great learning and fullness. In 
that case an act of Congress was held invalid v^ch undeitook to 
confer jurisdiction upon the Court of Claims, and thence by ap- 
peal to this Court, the judgment, however, not to be paid until an 
approprlatloD had been estimated therefor by the Secretary of 
the Treasury; and, as was said by the Chief Justice, the result 
was that neither court cxiuld enforce its judgment by any process, 
and whether it was to be paid or not depended on the future 
action of the Secrctaiy of the Treasury arid of Congress. The 
Supreme Court * says the Chief Justice, "does not owe its exist- 
ence or its powers to the legislative department of the govem- 
ment It is aeated by the Coostitutioo, and represents one of the 
three great divisions of power in the government of the United 
States, to each of which the Constitution has assigned its appro- 
priate duties and powers, and made each independent of tbe 
other in perfonning its appropriate functions. The power con- 
feiied on this Court is exclusively judicial, and It cannot be re- 
quired or authorized to exerdse any other ” 

Concluding his discussion of the subject, the Chief Justice said, 
after treating of the powers of tbe different branches of the gov- 
ernment, and laying emphasis upon the independence of the 
judicial power as es^lished under our Constitution; 

These cardinal principles of free government had not only 
been long established In England, but also in the United States 
from the tune of their earliest colonizatioD, and guided the 
American people in framing and adopting the present Constitu- 
tion. And it is the duty of t^ Court to maintain it unimpaired as 
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far as it may have the power, And while it executes firmly all the 
judicial powers intrusted to it, the Court will caiefolly abstain 
hrom exerdsiog any power that is not strictly judicial in its char- 
acter, and which is not clearly confided to it by the ConstitutkHL” 

At the last term of the Court, in the case of Baltimore 4 0. R. 
Ca V, Intentate Commerce Commission, 215 U,5. 216^ this Court 
declined to take jurisdiction of a case which undertook to extend 
its appellate power to the consideration of a case in which there 
was DO judgment in the court below. In that case former cases 
were rmdewed by Mr Chief Justice Fuller, who spoke for the 
Court, and the requirement that this Court adhere strictly to the 
jurisdiction, original and appellate, oonferred upon it ^ Con- 
stitution, was emphasized and enforced It is derefore apparent 
that from its earliest history this Court has consistently declined 
to exercise any powers other than those which are strictly judicial 
in their nature. 

It therefore becomes necessary to inquire what is meant by the 
judicial power thus conferred by the Constitution upon this 
Court, a^, with the aid of appropriate legislation upon the in- 
ferior courts of the United States, ‘judicial power," says Mr. 
Justice Miller, in his work on the Constitution, "'is the power of 
a court to decide and pronounce a judgment and carry it into 
effect between persons and parties who bring a case before it 
for dedaion * Miller, Constitution $14. 

As we have already seen by the express tenns of the Consti- 
tution, the exercise of die judicial power is limited to "cases" 
and "controversies.^ Beyond this it does not extend, and unless 
it is asserted in a case or controversy within the meaning of the 
Constitution, the power to exercise it is nowhere conferred. 

What, then, does the Canstitution mean in conferring this 
judicial power with the right to determine "coses" and "con- 
trovcrsies"P A "case” was defined by Mr. Chief Justice Marshall 
as early as the leading case of Marbury o. Madison, 1 Cranch 
IS7, to be a suit instituted according to the regular course of 
judicial procedure. And what more, if anything, is meant in the 
use of the term "oontroversy"? That question was dealt with by 
Mr. Justice Field, at the dicuit, in the case of In re Pacific Rail- 
way Commission, 32 Fed, Rep. 241, 255^ Of these terms that 
learned Justice said: * 

"The judicial article of the Constitution mentioiis cases and 
controversies, The term ‘oontroversies,' if distinguishable at all 
from ^cases,’ is so iu that it is less comprehensive than the latter. 
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and includes only suits a dWl nature, CSiis^lm v, Georgia, 

2 Dull 431, 432; I Tut^ 01. Comm. App. 420, 421. By cases and 
coDtiQversies are intended the daims ^ litigants brought before 
the OQorfs for determinadon by such regular proceedings as are 
established by law or custom for the protection or enfOToement 
of rights, or the prevention, redress, or punishment of wrongs. 
Whenever the claim of a party under the Constitution, laws, or 
treaties of the United States takes such a form that the judicial 
power is capable of acting upon it; then it has become a case. 
The tenn implies the castcnce of present or possible adverse 
parties whose contentiotis are submit to the Court for adjudi* 
cation.^ 

The power being thus limited to require an application of the » 
Judicial power to cases and controversies, is the act which under- 
took to authorize the present suits to determine the constitutional 
validity of certain legislation within the constitutional authority 
of the Court? Tius inquiry In the case before us includes the 
broader question. When may this Court, in the ocendse of the ' 
judicial power, pass upon the constitutional validity of an act 
of Congress? Tliat questioa has been settled from the early his- 
tory of the Court, the leading case on the subject being Marbury 
V. Madison, supra. 

In that case Chief Justice Marshall, who spoke for the Court, 
was caiehil to point out that the right to dedare an act of Con- 
gress nnooiistktutiona] couM only be exercised when a proper 
case between opposing parties was submitted for judicial deter- 
mination; that ti^re was no general veto power in the Court upon 
the legislation of Congress; arxl that the authority to declare an 
act unconstitutional sprang from the requirement that the Court, 
in administering the law and pronoundtig judgment between the 
parties to a case, and choosiiig between the requirements of the 
fundamental law established by the people and embodied in die 
Constitution and an act of the agents of the people, acting under 
authority of the Constitution, should enforce the ConxtitutioQ as 
die supreme law of the land. The Chief Justice demonstrated, in 
a manner which has been regarded as s^ing the question, 
with the choice thus given bikween a constitutional icquirement 
and a conflicting statutory enactment, the plain duty of the Court 
was to follow and enforce the Constitution as the supreme law 
established by the people. And the Court recognized, in Marbury 
V. Madison and subsequent cases, that (he exercise of tins great 
power could only be Invoked in cases which came regularly be- 
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foie the comts for detennlnatloii, for, said the Chief Justice, in 
Osborn v. Bank of United States, 9 \\lieat. 819, spealdng of the 
third artide of the ConstitutioD, conferring fudidal power: 

*This clause enables the judicial department to receive juiisdio 
tion to the full extent of the Constitutiaxi, laws, and treaties of the 
United States, when any question respecting than shall assume 
such a form that the judicial power is capable of acting on it 
That power is capable of acting only when the subject is sub- 
mitted to it by a party who asserts hts ri^ts in the fonn pre- 
scribed by law. It then becomes a case, and the Conslitutum de- 
clares that the judicial power shall extend to all cases arising 
under the Constitutian, laws, and treaties of the United States " 

Again, in the case of Cohen o. Virginia, 6 Wheat 264, Chief 
Justice Marshall, amplifying and reasserting the doctrine of Mar- 
bury 0, Madison, recogidzed the limitations upon the li^t of this 
Court to declare an act of Congress unconstitutional, and grant- 
ing that there might be instances of its violation whit^ could not 
be brought within the jurisdiction of the courts, and referring to 
a grant by a state of a patent of nobility as a case of that doss, 
and cono^ng that the Court would have no power to amnil such 
a grant, said: 

may be veiy true; but by no means justifies the inference 
drawn from it Tbe Article does not extend the judicial power to 
every violation of tiie Constitution which may possibly take place, 
but to 'a case in law or equity’ In which a ri^t under such law is 
^ asserted in a court of justice. If the question cannot be brought 
into a courts then there is no case in law or equity, and no joris- 
diction is given by the words of the Article. But if, in any con- 
troversy depending in a court, the cause should depend on the 
validity of such a law, that would be a case arising under the 
Constitution, to which the judicial power of the United States 
would extend. Ihe same observation applies to the other in- 
stances with which the counsel who opened the cause has illus- 
trated this aigumeot Although they show that there may be 
violations of Ihc Coustitution of which the courts can take no 
oognizanoe, they do not show that on interpretation more re- 
strictive than the words themselves import ou^t to be given to 
this article. They do not show that there can be 'a case in law or 
equity* arising under the Constitution, to which tbe judicial 
power does not extend ” 

See also, in this connection, Chdeago & C. T. R. Cb. o. Wellman, 
14SU.S.S39. . . . 
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Apidying the principles thus long setded by the dedsioos of 
this Court to the act df Congress nndextaking to confer fuiisdlo- 
tton in this case, we Bnd that William Brown and Levi B, GriHs, 
on their own bdbotf and on behalf of all o&er Gberokee citizens 
hiving like interest in the property allotted under the act of July 
L 190^ and David Muskrat and J. Henry Didr, for themsdves 
and representatives of all Cherokee citizens enrolled as such for 
allotment as of September 1, 1902^ are authorized and empow- 
ered to Institute suits k the Court of Glaims to determke the 
validity of acts of Congress passed since the Act of July 1, 1902, 
k so far as the same attempt to increase or extend the restrictions 
upon alienation, encumbrance, or the ri^t to lease the allot- 
ments of lands of Chemkee citizens, or Co increase the munber 
of persons entitled to share in the final distribution of lands and 
funds of the Cheiokees beyond those enrolled for allotment as of 
September 1, 1902, and provided for in the said Act of July 1, 
1902. 

The jurisdiction was given for that purpose first to the Court 
of Claims and then opon appeal to this Court That is, tiie ob- 
ject and ptiipose of ^ suit is wholly comprised k t^ deter- 
mination of the constitutional validity ^ certain acts of Congress; 
and furtbermore, in the last paragraph of the section, should a 
judgment be rendered m the Court of Claims or Court; 
denymg the oonstitatianal validity of such acts, then the amount 
of compensation to be paid to attorneys employed for the pur- 
pose of testing the constitutionality of the law is to be paid out 
of funds k the Treasury of the United States belonging to the 
beneficiaries, the act having previously provided that the United 
States should be made a party and the Attorney General be 
charged with the defense of the suits. 

It is therefore evident that there is neither more nor less Iz 
this procedure than an attempt to provide for a judicial deter* 
mlnation, final k this Court, of the constitutional validity of ai 
act of Congress. Is such a detcimination within the judicial powei 
conferred by the ConstitutioD, as the same has been kterpreted 
and defined k the authoritative decisions to which we have re- 
ferred? We think it is not, That judicial power, as we have seen, 
is the ri^t to deteixnke actual controversies ariskg between 
adverse litigants, duly instituted in courts of pn^r jurisdictiotL 
The right to declare a law unconstitutional arises because an act 
of Congress relied upon by one or the other of such parties inde- 
tanninkg their rights is k conflict with the fundamental law. 



64 THE THBEE BRANCHES OF GOVERNMENT 


Thfi exerdse of this, the most important and delicate duty oi 
this Court, IS not given to it as a body with revisory power over 
the action of Congress, but because the ri^ts of the litigants in 
'justiciable oontxovcisies require the Court to choose between the 
fundamental law and a law purporting to be enacted within con* 
stitutional authority, hat in fact beyond the power delegated to 
. the legislative branch of the government. This attempt to obtain 
I a judicial declaration of the validity of Ihe act of Congress is not 
presented in a “case” or “controversy,*" to which, under the Con- 
^stitution of the United States, the judicial power alone extends. 
It is true the United States is made a defendant to this action, 
but it has no interest adverse to the claimants. The object is not 
to assert a property right as against the govemnient, or to de- 
mand compensation for alleged wrongs because of action upon 
its part. The whole purpose of the law is to determine the con- 
sritutional validity of this class of legislation, in a suit not arising 
between parties concerning a property right necessarily Involved 
in the de^on in question, but in a proceeding against the gov- 
enunent in ite sov^gn capacity, and concerning which the only 
judgment required is to settle the doubtful chara^ of the legis- 
lation in question. Such Judgment will not conclude private 
parties, when actual htigation brings to the Court the question 
of the constitutionality of such legislation. In a 1eg»l sense the 
judgment could not be executed, and amounts in fact to no more 
than an expression of opinion upon the validity of the acts In 
question. Confining the jurisdiction of this Court within the him- 
tations conferred by the Constitution, which the Court has 
hitherto been careful to observe, and whose boundaries it has 
refused to transcend, we think the Congress, in the Act of March 
1, 1907, exceeded the limitations of legislative authority, so far as 
^it required of this Court action not Judicial in its nature within 
^ meaning of the Constitutioa 

* Nor can it make any difference that the petitioners bad brought 
suite in the Supreme Court of the District of Columbia to ei^n 
the Secretary of the Interior from canyiog into effect the legisla- 
tion subsequent to the Act of July 1, which suits were pend- 
iog when the jurisdictional act here Involved was passed. The lat- 
ter act must depend upon ite own terms and be judged by the au- 
thority which it undtf^a to oonfer. If such actions as are here 
attempted, to determine the validity of kgisktion, are sustained, 
the re^ will be that this Court, instead of keeping within the 
hmite of judidal power, and deciding cases or controversies axis- 
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ing between opposmg parties, as the Constitation intended it 
sh^d, will be requir^ to give opinions in the nature of advice 
ooncembg legislative action, a function never confened upon it 
by die Constitution, and against the exercise of which this Court 
has steadily set its face from the beginning. 

The questions involved in this proceeding as to the validity of 
the kgl^tion may arise in suits between individuals, and when 
they do and are properly brought before this Court for consideia^ 
tion they, of course, must be detennined in the exmcdse of its 
judicial functions. For the reasons we have stated, we are con- 
strained to hold that these actions present no justiciable con- 
troversy within the authority of the Court, acting within the 
limits rf the Constitution under which it was created. As Con- 
gress, in passing this act as part of die plan involved, evidently 
intended to provide a review of the judgment of the Court of 
Claims In this Court, as the constitutionality of important legisla- 
tion is concerned, we think the act cannot be held to intend to 
confer jurisdiction on that court separately considered. 

The judgments will be reversed and tiie cases remanded to the 
Court ci Claims, with directions to dismiss the petitions for want 
of jurisdiction. 

Comment 

The Sequel. It proved peifectiy possible to obtain a final detefznisa- 
tion in the Supreme Court, in suits which conformed to the recfuire- 
ments of judicial action, of the questions which disturbed the Gbero- 
hoes. In Tiger «?. Western Investment Comparty, 221 U.S. 288 (1911), 
the Court held that Congress had not eioeeded its authority in extend- 
ing the period of inalienability to twenty-five yean, conskicring the 
relation of guardianship \^idi the Ifnited States held toward the 
Indians. Critts o. Fisher, 224 U.S. 640 (1912), held that the Indians 
of 1902 had no such vested tights in (he distribution of reiftaiiuDg 
tribal property as would prevent Congress from admitting newly 
bom membos of the tribe to the afiotment and distributioiL 
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AETNA LIFE INSURANCE CO. v. HAWORTH 
300 U.S. 227, 57 S.a 481, 81 L ja. 617 (1937). 

On Writ of Geiticorari to the United States Circuit Court of Appeals for 
the Eighth Circiiit. 


Introductioii 

The Federal Declaratory Judgment Act of June 14, 1084. provides 
that 

In cases of actual controversy ... the courts of the United 
States duill have power upon petition, dec^aratiDn, oampkmt, 
on otha appiDpiiatfi pleadhigs to declare ri^ts and other legal 
idatxons of any interested party petitioning for such declarS' 
tion, whether or not further le&f ia or could be prayed, and 
such dedaradoii shall have the force and eSect of a fitud |udg- 
meot or decree and be reviewable ai such. 

Where questksnfi of fact were involved which were triable by a jury, 
a jury should be called. 

The present case was the first in which the Supreme Court had 
occasion to deteimine whether the procedure which Congress thus 
established met the constitutiona] requirements for judidal action. 

The controverty. The insurance company had issued to Haworth 
five policies upon his Life in an a^egate amount of $30,000. All 
pTOvi^ for certain benefits in me event diat Haworth became 
totally and permanently disabled: under two of the poUdes the com* 
pany would at once begin payments to the Insured, and under the 
other three the policies thereupon became paid up and the insurance 
continued in force. In 1980 Haworth aise^ that be bad become 
totally and permanently disabled; he ceased to pay preminms and 
claimed that he was entitled to the disability benefits. The Jnsuranoe 
company denied that be was so disabled and regarded the policies ae 
having lapsed by reason of nonpayment of preiniiitns. 

There was thus an actual controversy between insurer and insured. 
Haworth, however, did not see fit to take the ofienatve by suing the 
company for such of the benefits as ha claimed were payable at once. 
But the company wished to have*the contmveisy settled. It believed 
that Its prospects of proving that Haworth was not disabled were 
better at the moment than they would be if the matter ranained Id 
dispute until Haworth’s deathJiy which time evidence might be lost 
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thiougii the dlaappeannce, Illness, or death of witnesses; abo, the 
oompu^ must hold leserves to meet the clmu so long as they »- 
mained unsettled. 

Aooordin^y, the Insurance company came mto a fedem] district 
court and asked for a declaratory judgment holding that the policies 
had lapsed. (Since the insurance company and Haworth were 
^dtizeos of different Stales,’* and more tn^ $3000 was in issue, the 
case could be bron^ in the federal court.) Hie district court and 
then the Circuit Court of Appeals took the view that this was not a 
"cootroversy’* in the constitutional sense; but the Supreme Court was 
unanimous in bolding that it was. 


Mr. Chief Justice Hdghes delivered the opinion of the Court. 

The question presented is whether the District Court had 
jurisdiction of this suit under the Federal Declaratory Judgment 
Act Act of June 14, 1934, 43 Stat. 955; JudCode { 274i>; 23 
U.S.C.{400 

Ftrri. The Constitution (Article 3, section 2) limits tbe 
cxBirise of the judicial power to “cases'* and “controvcrsiES.“ TThc 
term ’controversies,' if distinguishable at all from ’cases,* is so in 
that it is less comprehensive than the latter, and includes only 
suits of a civil nature." Per Mr. Justioe Field in Re Pacific Rail- 
way Commission (C.C.) 32 F, 241, 255. The Declaratory Judg- 
ment Act of 1934, in its limitation to “cases of actual controv^," 
manifestly has regard to the oonstitutkmal provirion and is oper- 
ative only in respect to controversies which are such in the con- 
stitutional sense. The word “actual" is (me of emphasis rather 
than of definition. Thus the operation of the Declaratory Judg- 
ment Act is procedural only. Id providing remedies and deling 
'piucc&oiB in idioftonm in cases *axi& cutferuvenies in lEue cuu^cita- 
tloDat sense the Congress is acting withb its delegated power 
over the Jurisdiction of the federal courts which the Congress Is 
authorized to establish. Exerdsiug this control of practicei 
and procedure the Congress is not confined to traditional forms 
or traditional remedies. The judidaiy clause of the Constitution^ 
“did not crystallize into changeless form the procedure o£ 1739 as 
the only possible means for pieseuting a case or controversy 
Otherwise cognizable by the federal courts " Nashville, Chat- 
tanooga & St Louis B. Co. V. Wallace, 288 UjS. 249, 264. In deal- 
ing with methods within its sphere of remedial action the Con- 
gress may create and improve as well as abolish or restrict Tbe 
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Declaratory Jadgrneot Act must be deemed to fall witbiu this 
ambit of congressional pcfwer, so far as it authorizes relief which 
is consonant with the exercise of the judicial function in the de 
tennination of controversies to ^ch under the Constitution the 
judicial power extends. 

A "controversy’' in this sense must be one that is appropriate 
for judicial determination. Osborn v. Bank of United States, 9 
, Wheat 738, 819. A justiciable controversy is thus distinguished 
from a difference or dispute of a hypothetical or abstract chai'* 
acterj from one that is academic or moot. The controversy must 
be definite and concrete, toudiing the legal relations of parties 
having adverse legal interests. It must be a real and substantial 
controversy admitting of specific relief through a decree of a 
conclusive character, as distinguished from an opinion advistog 
what the law would be upon a hypothetical state of facts. See 
Muskrat n. United States, ^9 U.S. Ashwander o. Tennessee 
f Valley Authority, 297 U.S. 288, 324. \^ere there is such a con- 
crete case admitting of an immediate and definitive determina- 
tion of the legal ri^ts of the parties in an adversary proceeding 
upon the facts afleged, the judicial function may be appropriately 
exercised althou^ the adjudication of the rights of the litigants 
may not require the award of process or the payment of damages. 

• And as it is not essential to the exercise of the judicial power that 
an injunction be sou^t, allegations that irreparable injury is 
threatened are not required. Nashville, C. & St. L. R. Go. o. Wal- 
lace, supra. 

With these principles governing the application of the Declar- 
.atory Judgment Act, wc turn to the nature of the controversy, 
Ithe relation and interests of the parties, and the relief sou^ in 
Ithe instant case. 

Second. There is here a dispute between parties who face each 
I other to an adversary proceeding. The dispute relates to legal 
rights and obligations arising from the contracts of insurance. 

* lie dispute is definite and concrete, not hypothetical or abstract 
Prior to this suit, the parties had taken adverse positions with 
respect to thdr existing obligations. Their contentions oonoemed 
the disability benefits which were to be payable upon prescribed 

«> conditions. On the one side, the insured d^ed that he had be- 
come totally and permanently disabled and hence was relieved 
of the obligation to continue the payment of premiums and was 
entitled to the stipulated disability benefits and to the con- 
tinuance of die policies in force. The insured presented this claim 
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formally, Q5 required by the policies. It was a claim of a preset^ 
specific li^t On the other side, the company made an equally 
definite claim that the alleged basic fact did not exist, that the 
insured was not totally and permanently disabled and had not 
been relieved of the duty to continue the payment of premiums, 
that in consequence the policies had lapsed, and that the com- 
pany was thus freed from its obligation either to pay disability 
benefits or to contiime the insurance in force. Such a dispute is 
manifestly susceptible of judicial detennination. It calls, not for 
an advisory opinion upon a hypothetical basis, but for an ad- 
judication of present light upon established facts. . . . 

Our conclusion is that the complaint presented a controversy 
to which the judicial power extends and that authority to bear 
and determine it has been conferred upon the District Court by 
the Declaratory Judgment Act. The decree is reversed and the 
cause is remanded for further proceedings in conformity with this 
opinion. 

Gonunent 

This was not, like Chicago & Grand Trunk Ry, o. WeHman, 143 
U.SL 339 (1392), a fnendly nonadversaiy suit: the insurance oom- 
pauy and Hawoorth were really opposed to one another. And, unlike 
the situation found in the Mu^t Case, the two opposing sides were 
here before the Court, and their ri^ts would be settled, once for al- 
ways, by (he Court’s ruling. "The requirements for a justiciable case or 
oontroversy are no less strict in a declaratory jud^ent prooeediDg 
than in any other type of suit.** Stone, C.J., in Alabama State Federa- 
tton of Labor v. McAdory, 325 17, S. 450, 461 (1945), Sooner or later 
it would have to be settled whether or not the insurance company 
had to pay; the fact on which the controversy turned was Haworth’s 
oondition in 1930, and justice would be promoted by an early trial of 
that issue. 

State declaratory judgment statutes. Some of the states for a long 
time have had a dedaratory judgment procedure, and meet of them 
today have either adopted the Uniform Dedaratory Judgments Act or 
drawn aiixiilar statutes of their own. Prior to die Haworth Case, 
wherein the federal statute was sustained, the Supreme Court had had 
several occasloDS to consider state dedaratory judgment laws. What 
it Said on that subject produced considerable uncertainty, which was 
dispelled by the opinion of Mr. Justice Stone for a unanimous Court 
Id NasbviUe, C. & St. L. By. o. Wallace^ U.S. 249 (1933). Hie 
railroad had sought a dedaratory judgment in the courts of Tennes- 
see, as authorized by the statute of that state. It lost the suit, and the 
questjoQ then was whether the Supreme Court of the Unit^ States 
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would hear an appeal in a declaratory judgment proceeding, in order 
to settle a claim of federal right there inWved. The answer was as 
follows: 

Whenever the judicial power is invoked to review a judgment 
of a state court, the ultimate constitutional purpose is the pro- 
tection, by the exerdse of the judicial function, of rights arising 
under the Constitution and laws of the United States. The states 
are left free to regulate their own judicial procedure. Hence 
changes merely in the fbnn or oieduxl of procedure by which 
federal rights are brou^t to final adjudication in the state courts 
are not enough to pr^ude review of the adjudicatian by this 
Court, so long as the case retains the essentials of an adversary 
proceeding, hvolving a real, not a hypothetical, controversy, 
which is ^aDy detennined the judgment belcM. 

Judicial discretioii hi use of declaratory judgmeei procedure^ The 
declaratory judgment is a very useful additimi to the forms by which 
the courts may do justice. But quite properly, as the House report 
said of the declaratory judgment bill when it was before Congress, 
large discretion is conferred upon the courts as to whethei or not they 
will administer justice by this procedure,’' H.R. Rep. No. 12M, 73d 
Cong.. 2d Sess., 2. For eiample, take the problem presented in Great 
Lakes Dredge & Dock Go. o. Huffman. 319 U.S. 293 (1943). Louisiana 
had an unemployment compensation law. under vdiidh it claimed that 
the company should pay contributians on behalf of its employees. The 
company contended that its operations were governed by the maritime 
law, and not by the Louisiana statute. The company being a ‘‘dtizen" 
of another state, and the amount in dispute bei^ bt excess of $3000, 
it went into a federal district court and sued dbe LouiaiBna adminis- 
trator of emphymeDt aecnrily, asldng % dedaratosy judjnient that 
It need not contribute. Was this an appropriate case for the federal 
court to render a dedaratoiy judgmeutP No, said the Supreme Court 
of the United States, v^ien the case was brought before it, Louisiana 
had a statute vriiereby the dredge coibpany, after paying (he tax 
under protest, could have had a prompt determination in the state 
courts of its liability to pay. If it won, its money would hove been re- 
paid with interest If it lost, it could still have appealed to the Su- 
preme Court of the United States to pass upon its claim of a federal 
right That, said the Supreme Court, was the better way to handle 
the controversy, for two reasons. Fust, it is preferable, in general, that 
the state courts, rather than (he federal, should have the original op- 
portunity to construe a state tax kw. (he law means is a state 
question. Then if some claim of a right under the Constitution or laws 
or treaties of the United States remaius in dispute, the Supreme 
Court can' settle that question. This shows a due regard for the state's 
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internal econooiy and admlidstratioD. Secondly, it ia a good gmoal 
principle of govemmeiit that the taxpayer sh^d pay first and then 
sue to leoover, rather dien that he be permitted to litigate before he 
pays. Ihus the vital fimctioa of tax gatbaiog is not delayed by the 
proceedings of the courts. Here, then, was a situation in which the 
declaiatory judgment was not a useful device, and the court below 
should, in me exerdse of its discs^on, have declined to tender such 
a Judgment 

Al^ama State Federation of Labor e. McAdory, 325 U.S. 450 
(1045), was a case where the Alabama courts had been asked by the 
plaintiff to give a declaratory judgment holding that a certain statute 
-a compreb^ive enactment to regulate labor unions fonctioniog in 
Alabama-was void under the state and federal constitutions. Wlien 
the state courts held, on the contrary, that the statute was valid, the 
Federation asked the Supreme Court of the United States to review 
and reverse that judgment. The Supreme Court, upon examination, 
dedared that “the case is plainly not one to be disposed of by the 
declaiatoiy judgment proc^ure.” Why was this? The statute con- 
tamed numeious detailed provisions, and the Court could not say, 
simply by reading the words, how those various provisions would 
actually be interpreted and applied by the administrative audiorities 
and the courts of Alabama. The Federation had pointed to severel sec- 
tions of the act and, reading each in an unfavorable light, asked the 
Supreme Court to say that that was what the statute meant and that, 
so OQiffitnied, it was unconstitutionaL Mr. Chief Justine Stone ex- 
plained why this would not be a proper course. 

A low which is oonstitutional as applied in one manner may, it 
is true, violate the Constitution when applied in another. But 
“Since all contingencies of attempted enforcement cannot be 
envisioned in advance of those applications'" this Court has felt 
bound tn delay passing on '*the constitutioaality of all the sepa- 
rate phases of a compreheDsive statute until faced with cases in- 
volving particular provisiODS as spedfically applied to persons 
who claim to be injured.* 

So the rule that “We deal . . . , not with the theoretical disputes 
but with concrete and specific Issues raised by actual cases,* Douglas, 
J., In Allen'B^ey Local No. 1111 v. Wisconsin £.H, Board, 315 
U.S. 740, 746 (19^), is no less applicable to requests for a dedara- 
toiy judgment In insisting on this essential principle, Just as in its 
scrupulous requirements that its own jurisdiction be shown, that the 
real parties to the controversy be present, and that it will speak only 
where its mling will redly detennine the matter, the Supreme Court 
Is not being obstinate or stickling over mere technicalities; it is hold- 
ing to prerequisites of the orderly, proper, and intelligeDt odministra- 
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turn of justxseL Ssid Mr. J\istice Frankfurter in a concuirmg opinion In 
Umted States v* Lovett, 328 U.S. 303 at 320 (1946). 

Socne of these rules [for abstenbcm froin avoidable adfudica' 
buns] may well appear over-refieed or evasive to the lai^ But 
they have the support not only of the piofotindest wisdom. They 
have been vindicated, m conspicuous instances of disregard, by 
the most pamful lessons of our codistitutxmal history. 


McGRAIN c. DAUGHERTY 

273 US 135, 47 S Ct. 319, 71 LEd 580 (1927) 

Appeal from the Histnct Court of the United States for (he Southern 
District of Ohio. 


Introducdon 
The separatum of powers. 

The federal ConstitutiOii nowhere expressly dedares that the 
three brandies of the govemnieDt shaQ be kept separate and hi- 
dependent [wrote Mr Chief jusbee Taft for the Court in Ex 
parte Chussman, 267 U S 37, 119 (1925)]. All legtslabve powen 
are vested lo a Congress The executive power is vest^ m a 
President The judicial pcfwer is vested m one Supreme Court 
and in such inferior courts as Congress may hrom time to bme 
estabhsh. Ibe judges are given life teniue and a oompensation 
that may not he dunmiahed during then conbouance in office, 
with the evident puipose of securing them and then courts on 
independence of Congress and die executive. Complete mde- 
pendence and sep.iriition between the three branches, however, 
are not attained, or intended, as other provisions of the Consbtu- 
tion and the nonnal opeiabon of govemmeot under it easily 
demonstrate By affirmative action throu^ the veto power, the 
execubve and one more than one third of either House may 
defeat all legislabon. Ooe half of the House and two thirds of 
the Senate may nopeach and remove the members of the 
judiciaiy. The execubve can reprieve or pardon all offenses after 
their commission, either before trial, durmg trial or after trial, 
by mdividiials, or by classes, oondibonajly or absohiteiy, and 
this without modiiioatiDn or regulabon by Congress. Negatively 
one house of Congress can withhold all appropnations aim! stop 
the operabons of government The Senate can hold up all ap* 
pomtmenta, confiimation of which either the Consbtution or a 
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statute requires, and thus deprive the Prestdeot of the necessary 
Agents wldi which he is to t^e care that the laws be faithfully 
executed. 

These are Some Instances of positive and negative lestraints 
possibly avaiUhle under the Constitution to eath bnmch of the 
government in defeat of the action of the other. They show that 
the iod^^eodenoe of each of the other is qualified and is so sub- 
ject to exception as not to constitute a broadly positive injunction 
or a necessarily controUhig rule of coDstructloiL 

Problems In the relations between the brazxhes of government are 
not to be salved by abstract demonstrations, removed from the con- 
text of government, that a given operation is ‘legislative*' or "execu- 
tive’* or ‘'judiciar in character. The constitutional distribution of the 
functions o£ government between the three branches is to be so con- 
strued as to achieve the great ultimate objective, the most effective 
and harmonious worlung of the system. The separation of powers was 
made for man, not man for the separation of powers. 

In McCrain U. Daugherty we observe the Court working out the 
solution of such a problem. 

The facts in ike Dau^erty Cm. Horry M. Daugherty served as 
Attorney General of die United States lirmn March 1921, when the 
Harding administration began, until March 1924, when he resigned 
under fire. When his administratjon of the Department of Justice 
peered to be involved in the unfolding spectacle of fsrraption, Go^ 
gress provided that certain important litigation be taken out of the 
hands of the Department and confided to special counsel to be ap- 
pointed by the President. The Senate adopted a rasohitioii directing 
a select committee of its members 

« . . to investigate circumstances and facts, and report the same 
to the Senate, ooncenilng the alleged failure of Hairy M. 
Daugherty, Attorney General of the United States, to prosecute 
properly vuAatora of the Sherman Anti-Tiust Act and the Clay- 
ton Act the alleged neglect and failuie of the said Horry 
M. Daugherty . « . to arrest and prosecute Albeit B. Fall, 
Harry F. Sinclair, E. L. Doheoy, G. R. Forbes, and their co- 
Gonspiratois in deluding the government, as well as the alleged 
neglect and failuie of the said Attorney General to arrest and 
prosecute many othen for violations of federal statutes, and bis 
alleged failure to prosecute properly, efficiently, and promptly, 
and to defend, all manner of and criminal actions wherein 
the government of the United Stages is iDterested . . . 

The xesohition authorized the committee to send for books and 
papers, to subpoena witoesses, to administer oatb, md to sit at such 
times and places as it might deem advisable. 

In the course of Its investigation the oonuntttee subpoenaed Mally 
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& Dfiugbertyf bnidiar of the Attarney GenaraL He failed to ittpood. 
The comitiittee reported this to the Senate, which therenpco adopted 
a lesolution ledtmg that the testimony of M. S. Daugh^ was ma- 
tertaJ and neoefsaiy as the basis for such legislative action as the Senate 
might deem neoessary and directing that the Freddent of the Senate 
pro tempore issue bis warrant to the sergeant at arms or his deputy 
to br^ Daughttty before the bar of the Senate to answer questions 
pertinent to the inquiry. Tlie wanant was served on Dau^ierty in 
Ohio by McGrain, dep^ sergeant at armsL Bangherty nuhed into 
the fed^ district court, which granted a writ of habeas corpus and, 
upon a hearing, discharged him. The Senate, said the district court, 
was not investigating the Department of Justice, it was Mvestigadng 
the former Attorney General. “In so doing it is eaerdsing the judicial 
function. This it has no power to do." 

An appeal was taken to the Supreme Court, which, after holding 
the case very long under advisement, upheld the aiAkm. of the Senate 
and levened the decision below. 

Opinion 

Mr. Justice Van Devakter delivered the opinion of the Court 

This is an appeal from the final order in a proceeding in habeas 
ooipus dischm^g a recusant witness held in custody under 
process of attachment issued from the United States Senate in the 
course of an Investigation which it was making of the admlnis' 
tration of the Department of Justice. • • . 

The first of the principal questions^the one which the witness 
particularly presses on our attention-is, as before shown, 
whedwar the Senate-or the House of RepresentativeB, both being 
on the same plane in this regard-has power, through its own 
process, to compel a private individual to appear before it or one 
of its committees and give testimony needed to enable it effi- 
ciently to exercise a legislative function belonging to it under 
tbe CoDstitutioc. 

The Constitution provides for a Congress consisting of a Senate 
and House of Representatives and invests it with "all legislative 
powers” granted to the United States, and with power "to make 
all laws which shall he necessary and proper" for canying into 
execution these powers and *‘all other powers" vested by the Con- 
stitution in the Uoited States or in any department or officer 
thereof. Article I, sections 1, 8. . . . But there is no provision ex- 
pressly investing either house with power to make investigations 
and exact testimony to the end that it may exercise its le^dative 
function advisedly and effectively. So the question arises whether 
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this power is so far inddental to the legislative fnnction as to 
be implied. 

In actual legislative practice power to secure needed Informa- 
tion by such means has long been treated as an attribute of the 
power to legislate. It was so regarded in the British Parliament 
and in the colonial legislatures before the American fievolution; 
and a like view has prevailed and been carried into effect In both 
houses of Congress and in most of the state legislatures. 

This power was both asserted and exerted by the House of 
Representatives in 1792, when it appointed a select oominittee to 
inquire into the St Clair expedition and authorized the com- 
mittee to send for necessary persons, papers and records. Mr. 
Madison, who had taken an important part in framing the Oon- 
stitutian only five yean before, and four of his associates in that 
work, were members of the House of Representatives at the time, 
and all voted for the inquiry. S Cong, Ann. 494 Other exertions 
of the power by the House of Representatives, as also by the 
Senate, are sho^vn in die cttations already mada Among by 
the Senate, the inquiry ordered in 1859 respecting the raid by 
John Brown and his adherents on the armory and arBerml of the 
United States at Harper’s Ferry is of special significance. The 
resolution directing the inquiry authorized the committee to send 
for persons and papers, to inquire into the facts pertaining to the 
raid and the means by which it was organized and supported, 
and to report what legislation, if any, was necessary to preserve 
the peace of the oountry and protect the public property. The 
resohition was briefly discussed and adopted without opposition. 
Cong. Cbbe, 86th Qmg., 1st Sess., 141, 152. Later on com- 
mittee reported that Thaddeus Hyatt, although subpoenaed to 
appear as a witness, had refused to do so, whereupon the Senate 
ordered that he be attached and brou^t before it to answer for 
his refusal. When he was brought in he answered by challenging 
the power of the Senate to direct the inquiry and exact testimony 
to aid it in exercising its legislative function. The question of 
power thus presented was dioroughly discussed by several Sen- 
ators-Mr. Sumner of Massachusetts taking the lead in denying 
the power, and Mr. Fessenden of Maine in supporting it Sec- 
tional and party lines were put aside and the question was de- 
bated and ^tennined with special regard to principle and prece- 
dent The vote was taken on a resoluticfn pronouncing the wit- 
ness’s answer Insufflcieiit and directing that be be committed un- 
til he should signify that he was ready and willing to testify. 
The resolution was adopted-foity-four Senators voting for it and 
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ten against Cong. Globe, 36th Cong. Ist Sess., U00^1I09» 3006- 
8007 

Tl» deliberate solution of the question on that occasion has 
been accepted and followed on other occasions by both houses 
of Congress, and never has been rejected or questioned by either. 

The state courts quite generally have held that the pofwer to 
legislate carries with it by necessary implication ample authority 
to obtain information needed in the rightful exercise of that 
power, and to employ compulsory process for the purpose. . , . 

We have referred to the practice of the two houses of Con> 
gress ■ and we now shall notice some significant congressional en* 
actments. May 8, 1798, chap. 36^ X Stat at L. ^ Congress 
provided that oaths or affirmations might be adnunistoed to wit- 
nesses by the President of the Senate, the Speaker of the House 
of Representatives, the chairman of a committee of the whole, 
or the chainnan of a select committee, ^in any case under tbeii 
examination.* February 8, 1817, ebap. 10, 3 Stat at L. 345, 
it enlarged that provision so as to include the chainnan of a 
standing committee. January 24, IS57, chap. 19, 11 Stat at L. 155, 
It pass^ ""An Act More Effectually to Enforce the Attend- 
ance of Witnesses on the Summons of Eitihex House of Congress, 
and to Compel Them to Discover Testimony.* This Act provided, 
first, that any person summoned as a witness to give testimony or 
produce papers in any matter under inquiry before either house 
of Congress, or any committee of either house, who should will- 
fully make default, or, if appearing, should ic^se to answer any 
question pertinent to the inquiry, ^ould, in addition to the pains 
and pensdties then existing, be deemed guilty of a misdemeanor 
and be subject to indictment and punishment as there pre- 
scribed; and secondly, that no person should be excused from 
giving evidence in such an inquiry on the ground that it mi^t 
tend to incriminate or disgrace him, nor be held to answer 
criminally, or be subjected to any penalty or forfeiture, for any 
fact or act as to which he was required to testify, excepting that 
be might be subjected to prosecution for peijuiy committed 
while so testifying. January 24, 1862^ chap. 11, 12 Stat at L. 833, 
Congress modified die immumty provision in particulars not ma- 
terial here. These enactments are now embodied in sections 101- 
104 and 899 of Revised Statutes, They show very plainly that 
Congress intended thereby (a) to recognize the power of either 
house to institute inquiries and exact evidence touching sub- 
jects within its jurisdiction and on which it was d^sed to act; 
(h) to recognize that such inquiries may be conducted through 
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committees; (cj to subject de&ultiug and contumacioiis witnesses 
to indictment and punishment in the courts, and thereby to en- 
able either house to exert the power of inquiry "more effectually”; 
and (d) to open the way for obtaining evidence In such an in- 
quiry, which otherwise could not be obtained, by exempting wit- 
nesses required to give evidence therein from criminal and penal 
prosecutions in respect of matters disclosed by their evidence. 

Four dedsxons of this Court arc cited and more or less relied 
on, and we now turn to them. 

The first decision was in Anderson v. Dunn, 6 Wheat. 204, , , , 
The question there was whether, under the Constitution, the 
House of Representatives has power to attach and punish a 
person other than a member for contempt of its authorrty-m 
fact, an attempt to bribe one of its members. The Court regarded 
the power as essential to the effective exertion of other powers 
expressly granted, and therefore as implied. . . . 

The next decision was in Kilbourn u. Thompson, 103 U.S. 
168. The question there was whether the House of Bepre- 
sentatives had exceeded its power in directing one of its com- 
mittees to make a particular investigation. The decision was that 
it had. The principles announced and applied in the case are- 
(hat neither house of Congress possesses a “general power of 
makiDg inquiry into the private affairs of the dtizen”; that the 
power actuaUy possessed Is limited to inquiries relating to mat- 
ters of which the particular house "has Jurisdiction’* and in re- 
spect of which it rightfuOy may take other action; that if the 
inquiry relates to “a matter wh^eiu relief or redress could be 
had only by a judicial proceeding” it is not within the range of 
this power, but must be left to the courts, oonfomiably to the 
constitutional separation of governmental powers; and that for 
the purpose of d^imining the essential cbaiacter of the inquiry 
recourse may be had to the resolution or order under which it is 
made. The Omit examined the resolution which was tire basis of 
the particular inquiry, and ascertained therefrom that the in- 
quiry related to a private real estate pool or partnership in the 
District of Columbia. Jay Cooke & Company had had an interest 
in the pool, but had be^me bankrupts, and their estate was In 
course of administratiou in a federal bankruptcy court in Penn- 
sylvania. The United States was one of their creditors. The 
trustee in the bankruptcy proceeding had effected a settiement 
of the bankrupts’ interest In the pool, and of course his action was 
subject to examination and approval or disapproval by the bank- 
ruptcy court Some of the cr^tors, including the United States, 
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were dissatisfied with the settiemenL In these droumstanoes, 
disdossed in the preamble, the resolution directed the committee 
"to inquire into die matter and history of said real estate pool 
and the character of said settlement, with the amount of property 
involved in which Jay Cooke h Company were interested, and 
the amount paid or to be paid in said settlement, with power to 
send for persons and papers and report to the House."' The Court 
pointed out that the resolutiDn contained no suggestion of con> 
templated legislation; that the matter was one in respect to whidi 
. no valid legislation could be hod; that the bankrupts' estate and 
the trustee s settlement were still pending in bankruptcy 
court; and that the United States and other creditors were free 
to press their claims in that proceeding. And on these grorinds 
the Court held that hi undertaking the investigatioD ""the House 
of Representatives not only exceed the limit of its own au- 
thority, but assumed power which could only be properly ex- 
ercised by another branch of the government, because it was in 
its nature clearly judidal.* 

The case has b^n dted at times, and Is dted to us now, as 
strongly intimating, if not holding that neither house of Con- 
gress has power to make icqaiiies and exact evidence in aid of 
contemplated legislation. There are expressions in the opinion 
which, separately considered, might bear such an interpretation; 
but that this was not intended is shown by the Immediately suc- 
ceeding statement (p. 189) that *This latter proposition is one 
which we do not propose to decide in the present case because 
we are able to dedde it without passing upon the existence or 
nonexistence of such a power in aM of ^ legislative function.’* 

Next in order is In re Chapman, 166 U.S. 661, The inquiry 
there in question was conducted under a resolution of the 
and related to charges, published in die press, that Senators were 
yielding to corrupt influences in considering a tariff bill then 
before the Senate and were speculating in stocks the vabe of 
which would be affected by pending amendments to the bdR, 
Giapman appeared before the committee in response to a sub- 
poena, but refused to answer questions peitinent to the inquiry, 
and was indicted and convicted under the Act of 18OT fm Us 
refusal The Gouit sustained the oonstitutional validity of the 
Act of 16S7, and, after referring to the oonstitutional provision 
empowering either house to punish its members for disorderly 
behavior by a vote of two-thirds to expel a member, held 
that the inquiry related to the integrity and fidelity of Senators 
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In the discharge of their duties, and therefore to a matter Vithln 
the range of ^ constitutioiial powers of the Senate,” and in re- 
spect of which it could compel witnesses to appear and testify. In 
overruling an objection that the inquiry was without any deWd 
or admissible purpose, in that the preamble and resolution made 
DO reference to any contemplated expuhiion, censure, or other ac- 
tion by the Senate, the Court held tiut th^ adequately disclosed 
a subject matter of which the Senate had jurisdiction, that it was 
not essential that the Senate declare in advance what it medi- 
tated doing, and (hat the assumption could not be indulged that 
the Senate was making the inquiry without a legitimate object 

The case Is relied on here as fully sustaining the power of 
either house to conduct investigations and exact testimony from 
witnesses for legislative purposes. In the course ol fhe opinioa 
(p. 671) it is said that disdosures by witnesses may be compelled 
constitutionally ^^to enable the respective bodies to discharge 
their legitimate functions, and that it was to effect this that the 
Act of 1657 was passed”; and also ”We grant that Congress 
could not divest itself, or either of its houses, of the essential and 
inherent power to punish for contempt, in cases to which the 
power of either house properly extendi; but, because Congress, 
by the Act of 1857, sought to aid each of the houses in the dis- 
charge of its constitution functions, it does not follow that any 
delegation of the power in each to putu^ for contempt was in- 
volved * The terms “legitimate functions” and “constitutional 
functions” ere broad and might well be regarded as including the 
legislative function, but as the case in hand did not call for any 
expression respecting that function, it hardly can be said that 
these terms were purposely used as including it. 

The latest case Is Manhall u. Gordon, 243 UjS. S2I. The 
question there was whether the House of Kepresentatives ex- 
ceeded its power in punishing, as for a contempt of its authority, 
a person-not a member-who had written, published, and sent to 
the chairman of one of its committees an ill-tempered and irri- 
tating letter respecting the action and purposes of the committee. 
Power to make inquiries and obtain evidence by compulsory 
process was not involved. The Court recognized distinctly that 
the House of Representatives has implied power to punish a per- 
son not a member for contempt, hs was ruled in Anderson v. 
Dunn, supra, but held that its action in this instance was with- 
out constitutional justifcatlon. The decision was put on the 
ground that the letto, while offensive and vexatious, was not cal- 



so 


THE THREE BRANCHES 07 GOVERNMENT 


cubted or l&dy to afioct the House in any of its proceedings or 
in the exercise of any of its iiincCions— in short, that the act which 
was punished os a oontempt was not of such a character as to 
bring it within the rule that an express power draws after it 
others which are necessary and appropriate to give effect to it, 

While these cases are not decisive of the question we are con- 
sidering, they definitely settle two propositioiis whidi we recog- 
nize as entirely sound and having a bearing on its solution; One, 
that the two houses of Congress, in their separate relatious, pos- 
sess not only such powers as are expressly granted to diem by 
the ConstitutiQn, but such auxiliary powers as are necessary and 
appropriate to make the express powers effective; and, the other, 
that neither house is invested with “general” power to inquire 
into private affairs and compel disclosures, but only with such 
limit^ power of inquiry as is shown to exist wbetL the rule of 
ooostitutioDal interpretation just stated is rightly applied. . ► . 

With this eview of the legislative practice, congressional en- 
actments, and court decisions, we proceed to a statement of our 
conclusions on the question. ^ 

We are of opinion that the power of inquiry— with process to 
enforce it-is an essential and appropriate auxiliary to the legisla- 
tive function. It was so regarded and employed in American leg- 
islatmes before the Constitution was fram^ and ratified. Both 
houses of Congress took this view of it early in their history-the 
House of Representatives with the approving votes of Mr. Madi- 
son and Diner members whose service in the convention which 
framed the ConstitutioD gives special significance to their action 
—and both houses have employed the power accordingly up to 
the present time. The acts of 1798 and 1857, judged by Iheir oom- 
prehemiye terms, were intended to jeoognize the edsfence of 
this power in both houses and to enable them to employ it “more 
effectually" than before. So, when their practice in ^ matter 
is appraised according to the circumstances in which it was be- 
gun and to those in which it has been continued, it falls nothing 
short of a practical construction, long contmued, of the constitu- 
tional provisions respecting their powers, and therefore should 
be taken as fixing the meaning of those provisions, if otherwise 
doubtful. 

Wfi am further of opinion that the provisions are nor of doubt- 
ful meaning, but, as was held by this Court in the cases we have 
reviewed, are intended to be effcctiveJy exercised, and therefore 
to carry with them such auxUiary powers as are necessary and 
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appropriate to that end. While the power tc exact infoimation In 
aid* of the legislative function was not involved in those cases, 
the rule of interpretadoii applied there Is applicable here. A leg- 
islative body cannot legislate wisely or effectively in the ab- 
sence of information respecting' the condirions wfai<^ the legisla- 
ticix is intended to affect or ^ange*, and where the legislative 
body does not itself possess the requisite informaaon-which not 
inirequmtly is tnie^ieoouise must be had to others who dc 
possess It Experience has lau^t that mere requests for such in- 
fonnatlQi} o^ten are hnavoiling, and also that infonnatioii which 
is volunteered is rot always accurate or complete; so some means 
of compulsion are essenti^ to obtain what is n^ded. . , . 

The oontentioQ is earnestly made on behalf of the mtness tiiat 
this power of inquiry, if sustained, may be abusively and op- 
pressively exertedt If this be so, it affords no ground for deny- 
ing the power. . . > And it is a necessary deduction from the 
decisions in Kilboum o. Thompson and in re Chapman that a wit- 
ness rightfully may refuse to answer where the bounds of the 
power are exceeded or the questions are not pertment to the 
matter under inquiry. 

We come now to the question whether k sufficieiitly appears 
that the purpose for which the witness's tesdmoiiy was sought 
was to obtain informatian in aid of the legislative function. The 
.oouit below answered the question In the negative, and put its 
dedsioQ largely on tiiis ground, as is shown by die following 
excerpts from its opinmn (^9 Fed. 638, 639, 640): 

*lt will be noted that in the second resolution the Senate has 
expressly avowed that the investigation is in aid of other action 
thw legislation. Its purpose is to 'obtain information necessary as 
a basis for such legislative and other action as the Senate may 
deem necessary and proper.’ This indicates that the Senate is oon- 
Wiplatizig the taldng of action other than legislative, as the out- 
come of the investigatioii, at least the possibility of so doing. The 
extreme personal cast of the orlguial resolutions; the spirit of hos- 
tility towards the then Attorney General which they breaihe; 
that it was not avowed that legislative action was had in view 
until after the action of the Senate had been challenged; and 
that the avowal then was coupled with an avowal that other 
action was had in view-are calculated to create the impression 
that the idea of legislative action being in contemplation was an 
afterthought 

That the Senate has in coniemplation the possibility of calting 
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action other than legisktion as an outcome of the investigation, 
as thus expressly avowed, would seem of itself to invalidate 
entire proceedings But, whether so or not, the Senate's action Is 
invalid and absolutely void, in that, in ordering and conductiDg 
the jpvestigatioD, it is exerdsiiig the judicial function, and power 
to exercise that hmctian, in such a case as we have here, has not 
been conferred upon it expressly or by fair implication. What it 
is proposing to do is to determine the guilt of ^e Attorney Gen- 
eral of the sboTtcomings and wrongdoings set forth in the resolu- 
tions. It is 'to hear, adjudge, and condemn/ In so doing it is exer- 
dsing the judicial functioa 

''What the Senate is engaged in doing is not investigating the 
AttoroeyrGenenils office; it is investigatmg the former Attorney 
General. What it has done is to put him on trial before it In so 
doing it is exercising the judicial function. This it has no power 
to do.' 

We are of opinion that the court's ruling on this question was 
wrong, and that it sufficiently appears, when the proceedings are 
rightly interpreted, that the objM of the investigation and of 
the eflbrt to secure the witnesses testimony was to obtain mforma- 
tion for legislative purposes. 

It is quite true that the resohitfon directing the investigation 
does not in terms avow that it is intended to be in aid of legisla- 
tion; bet it does show that the snbject to be investigated was the 
admmistration of the Department of Justice-whether its functions 
were being properly discharged or were being neglected or mis- 
directed, and particularly whether the Attorney General and his 
assistants were performing or neglecting their duties in respect 
of the institution and prosecution of proceeding to punish crimes 
and enforce appropriate remedies against the wrongdoeis^spe- 
cific instances of a^eged neglect being recited. Plainly the sub- 
ject was one on which legislation could be had and would be 
materially aided by the information which the investigatiou was 
calculated to elidt. This becomes manifest when it is ro^cted 
that the functions of the Department of Justice, the powers and 
duties of the Attorney General and the duties of his assistants, 
are all subject to regulation fay congressional legislation, and that 
the department is maintained^ and its activities are carried on 
under such appropriations as in the judgment of Congress ore 
needed from year to yea^. 

The only legitimate object the Senate could have in ordering 
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the iDvestigBtioQ was to aid it in legislating; and we think the 
subject matter was such that the presumption should be Indulged 
that this was the real object* An eipress avowal of the object 
would have been better; but in view of the particular subject 
matter was not indispensable. . . . 

We conclude that die investigation was ordered ^r a legiti- 
mate object; that the witness wrongfully refused to appear and 
testify before the committee and was lawfully attached; that the 
Senate is entitled to have him give testimony pertinent to the in- 
quiry, either at its bar or before the committee; and that the dis- 
trict court e-red in discharging him from cust^y under the a^ 
tachment . . . 

Final order reversed* 

Mr. Justice Stone did not participate in the consideration or 
decision of the case. 

Comment 

Barry v. United States ex rel Cunningham, 279 U.S. 597 (1929), 
dealt with aoathar racusant witness, this time in connection with a 
Senate inquiry, the puipose of whkh was not to aid the legislative 
function but to providfi the basu for judging of the electlou and quall- 
fleations of Wilham S. Vare as a Senator from Pemiaylvama. Cunuing- 
ham, one of Vaie’s henchmen, had refused to tell the Senate com- 
mittee where he obtained the |50,000 he put into the Vara campaign 
chest; the Senate caused a wairant to issue for CuimioghDin's arrest, 
and he sought release on a writ of habeas corpus. The Supreme Court 
had no difficulty in condudiug diat, since each house is made the 
judge of the elections, returns, and qualifications of its membeis, nec- 
eaaarily it must be able to require the attendance of witnesses to aid 
in its determinations. 

In Juraey o. MacCracken, 294 U.S. 125 (1935), the Senate, by one 
of its oommittees, bad been investigating ocean- ^ air-mail coutracts, 
and MacCracken had been subpoenaed to appear before the commit- 
tee with certain relevant papers; au air-hne official was permitted, 
however, to remove and desttOy some of the papers before the com- 
mlttee had seen them. Had the Senate authority to cause MacCracken 
to be brought before it with a view to punishing him for coctempt 
if, upon inquiry, it found that he had been responsible for the re- 
moval? MacCracken urged that it could not; since the papers were 
gone, no punishinent for contempt which the Senate mi^t here- 
after impose could possibly be of any aid to legislation, The Supreme 
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•Cpuit^ BnmdfliSf J.. jield otherwise: \vhpre the apt ha^ bppp of a 
nature to ebstiuFt the legisktivp process, die £act that the obstniptifni 
was impossible to Jiemove did not shieM the c^e guilty of coeijpmpt 
from pu&uhment. Nor did it matter that the same act might be pgin- 
ished by the Senate as & contempt and by the courts as a misdemeanor 
under the Act of 18S7. As -the Court had said in 7fi re Chapman: 

. the same act may be an offense against one jurisdiction and 
also an offense against another; and ipdictable statutory offenses ^ay 
he punished as suph, while the offenders may Ijlcewipe he subjected to 
pimi^mient for the some acb as contempts, the two being dkerso 
intuitu, and capaHla of standmg together.” The statute [of 1857] was 
enacted,** said Mr. Justice Brandeis, **not because the power of the 
houses to punish for a past contempt was doubted, but because im- 
pHspitment iiniited to the duration of the session was not eonsidered 
sufficiently drastic a pnnishmpnt for contumacious witnesses.” 

In Marshall o. Gordon the Court declared* obyter* thpt thp power 
to punish for contempt "‘is limited to imposonznent, and su^ im- 
prisonment may not be extended beyond session of the body jn 
which the contempt oocurred.*" 

Justice Millef^s view. T think the public has been much abused, the 
time nf legfalatlye bodies listlessly consumed and li^ts i^f the citi- 
zen nithle^ invaded under the new familiar pretaxt of legisktive in- 
vestigatiOP < • Thus wrote Mr. Justice Miller in a private letter 
shc^y after he htd delivered the ppinion of the Court in Kklbouni o. 
Ihompsqn, discussed in page 77 above. The letter disclosed that p 
majority of the Court m 1880 held the view not mei:ely that that 
pvticular congressional inquity was unjustified but that neither house 
bod power to compel testimony Jn aid of the legUkHpe Jimctiop> The 
majority thought tiiat witnesses could not properly he compelled te 
testjjfy s^ve in those Instanges ^^dle^e the house had specific oonstitu- 
tlonal authority to make hiqjiky, os in judging the election of a mem- 
ber, or in matters of impeachment But, explained Justice MUler, 
"dealing as mv were with the asserted privileges jof one pf thp jnq^ 
important coordinate branches of thp gevemment, it was very desirable 
to have unanimity in the Court, as well as to decide no more fhon wbat 
was necessary. Jt was partly due to my conseivative habit of deciding 
noTOore than js necessary in any cose, that 1 was selef^ed to write the 
opinion.** [Reprinted by -permission of the publishers from Charles 
Faiiman, Mr. Justice M^er and the Supreme Court, 1862-1890, Cam- 
bridge, Moss.: Harvacd University Press, 1989, at S33.] 

Justice Miller had been sbock^ 1^ soma of fhe excesses of Con- 
gress during the period Mowing the Civil Wpr. He came to believe 
^at the legislature was tbe least ration^ part of the government K 
is not to be doubted that the 4yia]ity of legislation has improved very 
greatly since those days. But it is stfil true (hat at times comioittees pf 
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Coqgress ghre fheouelv]^ ov^ to undignified and sensational investi* 
gatioQS wbicb merit tbe peostuo ex^fed by fustice MiUer in his 
lettor* 


HUMPHREY'S EXECUTOR (BATHBUN) d. 
UNITED STATES 

295 U^. 602, 55 S.a 6J99. 7& l^Ed. 1611 (1965). 
On Certificate from the Cowt of Claims. 


(^ntOH 

hlr. Justice Sutherland delivered the opinioQ of the Cocist. 

Flalntiff brou^t suit tn tbe Court Df Claims against the United 
States to recover a sum of money alleged to be due the deceived 
for salary ^s ja Federal Trade Commissioner from Ootoher 8, 
1933, when the President undertook to rempve him from office, to 
th^ time of his death on Feb;i;ary 14, 19Q4. The OQnrt below has 
certified to this Court two questions . . . , in respect of the power 
of the Resident to make the removal. The material faCb which 
give rise to the questions me as follows: 

WiUlan £. Humphrey, the decedent, on December 10, 1981, 
ym nominated by President Hoover to succeed himself as a 
member of the F^eral Trade Commission, and was confirmed 
the United States Senate. He was duly commissioned for a 
term of s^yen years, expiring September 25, 1938; j^d, after tak- 
ing the required oath of office, entered upon his duties. On July 
25, 1933, President Roosevelt addressed a letter tn the oomnis- 
sioner asking ier his resignaHon, on the ground '‘that the aims 
and purposes qf die Administration wth respect to the wpik of 
fheCoQimisfiiDn can be carried out most effectively with person- 
nel of my own selection, " but disclaiming any reflection upon the 
iBoaunissjoner personally or upon his services. The commissioner 
neplied, asking time to -00051111 bis friends. After some furth^ 
correspondence upon the subject, the President on August 31, 
1933, wrote the cominissioner expressing -the hc^e that tbe resig- 
nation would be frirthcomwg and saying: 

^ou will, I know, realize that your mind and my miiid do not 
go along together ^ either the policies or the administering of 
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tke Fedeml Trade Commission, and, frankly, 1 think it is best for 
the people of this country that I should have a full confidence * 
The commissioner declined to resign, and on October 7, ld33, 
the President wrote him; 

"ESectlve as of this date, you are hereby removed from the 
office of Commissioner of the Federal Trade Commission* 
Humphrey never acquiesced in this action, but continued 
thereafter to insist that he was still a member of the Commission, 
entitled to peifonn its duties and receive the compensation pro^ 
vided by law at the rate of $10,000 per annum. Upon these and 
other facts set forth in the certificate which we deem It unneces- 
sary to redte, the following questions are certified; 

"1, Do the provisions of section 1 of the Federal Trade Com- 
mission Act, stating that ^any commissioner may be removed by 
the President for inefficiency, neglect of duty, or malfeasance fa 
office,* restrict or limit the power of the President to remove a 
commissioner except upon one or more of the causes named? 

*If the foregoing question is answered in the affirmative, then- 
*2. If the power d the President to remove a commissioner is 
restricted or limited as^liawn by the foregoing interrogatory and 
the answer made thereto, is such a restriction or limitation valid 
under the Constitution of the United States?* 

Toe Federal Trade Commission Act . , . creates a commission 
of five members to be appointed by the President by and with 
the advice and consent of the Senate, and section 1 provides; 

*Not more than three of the commissioners shall be members 
of the same political party. The first commissianers appointed 
shall continue In office for terms of three, four, five, six, and seven 
years, respectively, from the date of the taking effect of this Act, 
the term of each to be designated by the President, but their 
successors shall be appointed for terms of seven years, except 
that any person chosen to fifi a vacancy shall be appointed only 
for the unexpired term of the commissiODer whom he shall suc- 
ceed. The Commission shall choose a chairman from its own 
membership. No oommzssioner 'shall engage in any other busi- 
ness, vocation, or employment, Any commissioner may he re- 
moved by the President far inefficiency, neglect of duty, or mal- 
feasance in office.* 

Section 5 of the Act in part provides; 

*That unfair methods of competition in commerce are hereby 
declared unlawful 

*The Commission is hereby empowered and directed to pre- 
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vent persons, partnerships, or corporations, except banks, and * 
common carriers subject to the acts to regulate commerce, from 
using unfair methods of competition in commerce.'* 

In exercising this power, die Commission must issue a com- 
plaint stating its charges and giving notice of hearing upon a 
day to be nxed. A person, partnership, or corporation proceeded 
against is given the right to appear at the time and place fixed 
and show cause why an order to cease and desist should not be 
issued. There is provision interventm by others interested. 

If the commission finds the method of competition is one pro- 
hibited by the Act, it is directed to make a report in writing stat- 
ing its findings as to the facts, and to issue and cause to be 
served a cease and desist order. If the order is disobeyed, the 
Commission may apply to the appropriate Circuit Court of Ap- 
peals for its enforcement. The party subject to the order may 
seek and obtain a review Ip the Circuit Court of Appeals in a 
manner provided by the Act. 

Section 6, among other things, gives the Commission wide ^ 
powers of investigation in respect of certain corporations subject 
to the Act, and in respect of other matters, upon which it must 
report to Congress wi& recommendations. Many such investiga- 
tions have been made, and some have served as the basis of 


“That in any suit in equity broc^t by or under the direction 
of the Attorney General as provided in the antitrust acts, the 
court may, upon the conclusion of the testimony therein, if it 
shall be then of opinloii that the complainant is entitled to relief, 
refer said suit to the Commission, as a master in chancery, to 
ascertain and report an appropriate fonn of decree therein. The 
Commission shall proceed upon such notice to the parties and 
under such rules of procedure os the court may prescribe, and 
upon the coming in ^ such report such exceptions may be filed 
and such prooe^ngs had in idation thereto as upon toe report 
of a master in other equity causes, but tiie court may adopt or 
reject such report, in whole or in part, and enter such decree as 
toe nature of the case may in its judgment require,* 

Firsf. The question first to be considered is whether, by the 
provisions of sectioii 1 of the Pederal Trade Commission Act 
already quoted, the President's power is limited to removal for 
the specific causes enumerated thereiti. . . . 

, . . The statute fixes a term of office, in accordance with many 


Section 7 provides: 
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precedents. The first commissioners appointed are to cofitimie in 
office for terns of -three, four, five, six, and seven years, respec- 
tively; and their successors are to be appointed for terms of seven 
years-any commissioner being subject to removal by the Fiesi- 
dent for ueffictency, neglect of duty, or malfeasance in office. 
The words of the Ad: are definite and unambiguous. 

The government says the phrase ^’continue m office* is of no 
legal sigpificance and, moreover, applies onjy to the first oom- 
missioners, We think it has significance. It may be that, litwaliy, 
its application is restricted as suggested; but it, nevertheless, 
lends support to a view contrary to that of the government as -to 
the meaning of the entire requirement m respect of tenure; for it 
is not easy to suppose that Congress intended te secure the first 
commissiQne^^ against removal except for the causes specified 
and deny like security to their successors. Putting this phrase 
aside, iWever, the firing of a definite term subject to removal 
for cause, unless there some countervailing provision or dr- 
cumstance indicating tho contrary, whidr here we are tmable to 
find, is enough to establish the l^slative intent that the term Ss 
not to be curtailed in the absence of such cause. But If the inten- 
tion of Congress that no removal should be made during the 
specified tenn except for one or more of the enumerated causes 
were not clear upon the face of the statute, as we think it is, it 
would be made dear by a consideration of the character of the 
Commission and the legislative history which accompanied and 
preceded the passage of the Act. 

The CoiDmissioR is to be nonpartisan; and it must, from the 
very nature of its duties, act with entire impartiality. It is charged 
with the enforoement of no policy except the policy of the law. 
Its duties ore neither political nor executive, but predominantly 
quosi-judidal and quari-legislative. Like tha Interstate Commerce 
Commission, its members are called upon to exercise the trained 
judgment of a body of experts ^appointed by law and informed 
by experience." 

Hie legislative reports in both houses of Con^s clearly re- 
flect the view that a fixed tenn was necessary to the effective and 
fair administration of the law. . . . 

The debates in both houses demonstrate that the prevailing 
view was that the Commission was not to be "subject to any- 
body in the government but . . . only to the people fi the Unit^ 
States," free from "political dominatioa or control,’’ or the "prob- 
ability or possibility of such a thing;" to he "separate and apart 
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from any existing department of the goveminent-^ot subject to 
die orders of the President" ... 

Thus, the language of the Act ^ legislative reports, and the 
general purposes of the legislation as reflected by the debates, aH 
combiiie to demonstrate the congressional intent to create a body 
of experts who shall gain experience by length of services body 
which shall be indep^ent of executive autbority, except in Ue 
selection^ and free to exercise its judgment without the leave or 
hindrance of any other official or any department of the govern- 
ment To the axxxnnplishment of these purposes, it is clear that, 
Congress was of opinion that length and certainty of tenure 
would vitally contribute. And to hold that, neve^eless, the 
members of the Commission continue in office at the mere will 
of the President, might be to thwart, in large measure, the very 
«nds which Congress sought to realize by definitely fixing the 
teim of officfli 

We conclude that the intent of the Act is to Umlt the execu- 
tive power of removal to the causes enumerated, the existence 
pf none of which is claimed here; and we pass to the second 
question. 

Second. To support its contention that the removal provision 
of section 1, as we have just construed it, is an unconstituticraal 
jpterferenoe with the executive power of the President, the gov- 
ernment's chief reliance is Myers f>. United States, 272 U.S. 
52. That case has been so recently decided, and the prevailing 
and dissenting opkiioiis so fully review the general subject of 
the power of executive removal, that further discussion would 
add little of value to the wealth ol material there collected. These 
ppinkms examine at length the historical, legislative and judicial 
data bearing upon the question, beginning with what is called 
'‘the decision of 1789" in the first Congress and coming down 
almost to the day when the opinions were delivered. Ibey oc- 
cupy 243 pages of the volume In which they are printed. Never- 
theless, the narrow point actually decided was only that the 
president had power to remove a postmaster of the first class, 
■without the advice and consent of the Senate as requied by act 
of Congress. In the course of the opinion of the Court, expres- 
sions occur which tend -to sustam government's contention, 
but these are beyond the point iavolved and, therefore, do not 
come within the rule of stare decisis. In so far as they are out of 
hannony with the views here set faith, these expressions are dis- 
approve. A like situation was presented in the case of Cohens 
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V, Vlrgmia, 6 Wheat. 264, 399, in respect of certain general 
expressions in the opinion tin Maibuiy o. Madison, I Chmph 
137. Chief Justice Marshall, who deUvered the opinion ki the 
Matbury C^e, speaking again for the Court in the Cohens Case, 
said: *lt is a maxim, not to be disregarded, that general expres- 
sions, in every opinion, are to be titen in connection with the 
case in which those expressions are used. If they go beyond the 
ease, they may be respected, but ought not to oontrol the judg- 
ment in a subsequent suit, when the very point is presented for 
dedsioa. The reason of this maxim is obvious. The question ac- 
tually before the Court is investigated with care, and considered 
in its full extent. Other pnndpl^ which may serve to illustrate 
h, are considered in their relation to the case decided, but their 
possible bearing on all other cases is seldom completely investl- 
gated* ... * 

The office of a postmaster is so essentiaHy nnUke the office now 
involved that the decision in the Myess Case cannot be accq)ted 
as controlling our decision here. A postmaster is an executive 
officer restricted to the performance of executive functions. He is 
charged with no duty at all related to either the legislative or 
judicial power. The actual decision la the Myers Gase finds sup- 
port in the theory that sudi an officer is merely one of the units 
in the executive department and, hence, inherently subject to the 
exclusive and illinkable power of removal by the chief execur 
tive; whose subordinate and aid he is. Putting aside dicta, which 
may be followed if sufficiently persuasive but which axe nojt con- 
trolling, the necessary reach of the decision goes fax enough to 
include all purely executive officers. It goes no farther;-much less 
does it include an officer who occupies no place in the executive 
d^artioent and who exercises no part of the executive power 
vested by the Constitutioa in the Prudent. 

The Federal Trade CommissioB is an administrative body xre- 
ated by Congress to carry into effect legislative policies m* 
bodied in the statute in accordance with the legislative standard 
thereifl prescribed, and to perform other spedfied duties as a 
legislative or as a judicial aid. Such a body cannot in any proper 
sense be characterized as an arm or an eye of the executive. Its 
duties m peifonned without executive leave and, in the con- 
templation of the statute, must be tee tom executive control 
In administerifig the provisions of the statute in respect of *‘iin- 
fair methods of GOmpetition'’-that is to say in filling in and ad- 
ministering the details embodied hy die general standard— the 
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Coaunission acts in part quasi-legislatively and in part qoasi- 
judidaHy, In maldng investigations and reports thereon for the 
information of Congress luidei section 6^ in aid of the legislative 
power, it acts as a legislative agency. Under section 7, which au- 
thorizes the Commission to act as a master in chancery under 
rules prescribed by the court, it acts as an agency of the judiciary. 
To the extent that it exercises any executive function-as distin- 
guished from executive power in^the constltutiooal sense-it does 
so in the discharge and eSectuation of its qu^degislative or 
quasi-judidal powers, or as an agency of the legislative or ju- 
dicial departments of the government. 

If Congress is without authority to prescribe causes for 
moval of memben of the Trade Gommission and limit executive 
power of removal accordingly, that power at once becomes prac- 
tically all-inclusive in respect of dvil officers with the exception 
of the judiciary provided for by the Constitution. The Solicitor 
General, at the bar, apparently rccogaizing this to be true;, with 
commendable candor, agreed that Ms view Jr respect of the t6- 
movability of members of the Federal Trade Commission neces- 
sitated a like view in respect of the Interstate Commerce Com- 
mission and the Court of Claims. We are thus confronted with 
tile serious question whether not only the members of these quasi- 
legislative and quBsi-judicial bodies, but the judges of the legis- 
lative Court of Claims, exercising judicial power, continue in 
office only at the pleasure of the President. 

We think it plaiu under tiie Constitution that illimitable power 
of removal is not possessed by the President in respect of officers 
of the diaracter erf those just named. The authority of Congress, 
in creating quasi-legislative or quart-judicial agendes; to require 
them to act in discharge of tbeii duties independently of execu- 
tive control cannot well be doubted; and that authority includes, 
as an appropriate inddent, power to fix the period during which 
they shall continue in office, and to forbid their removal except 
for cause ia the meantime. For it is quite evident that one \fho 
bolds his office only during the pleasure of another, cannot be 
depended upon to maintaia an attitude of independence agaii^t 
the latter's 

The fundamental necessity of mainUdning each of the three 
general departments of government entirely free from the con- 
trol or ooeidve iniuence, direct or indir^, of cither of the 
/others, has often been stressed and is hardly open to serious 
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question. mucb is implied in the very fact of the eeparatipn of 
^0 powers of ihese depaitmenta by the Constitutioa; ia the 
mb which recognizes thqjr esse;^tial co-equality. The sound ap- 
plication of a piindple makes one m^er in his own house 
precludes 1dm from imposmg bis control in the bouse of another 
■who Is master there. . . , 

The power of removal here claimed for the President falls 
within this principle^ sauce its ooerdve influence threatens the 
independence of a commksioD,' which is not only wholly discon- 
nected from the executive department, hut which, as already 
fully appears, was created by Congress as a means of carrying 
info pperation legislative axMl judicial powers, and as an agency 
of fhe legislative and judicial departments. 

{i/the light of the question now under consideration, we have 
K-examlned ih^ precedents refoned to in the Myers Case, and 
find nothing in tiiem to justify a concliision.coiAraiy that which 
we have reached. ... 

The result of what we npw havp said is ihis: Whether jthe 
power of the President to remove an officer shall pevafl over 
the authority of Congress to condition the power by fixing a 
definite term and precluding a removal except for cause, will de- 
pend upon the character of the office; the Myers decdsbn, 
affipping the power of the Prewdent alon? to make the removal. 
Is confined to purely executive officers; and as to officers of the 
kind here under consideration, we hold that no removal can be 
made during the prescribed term for wkbh the officer 'is ap- 
pointed, pxcept for ORe or more of the caasips pomed in the ap- 
plicable statute. 

To the extent that, between the decision in the Myers Case, 
whi’ch surtsmf the onrestoctab/e power of the l^sident to re- 
Biove purely executive officers, and our present decisi(» that suoh 
power does not extend to an office such as tbpt here involved, 
there shall jemam a field of doubt, we Jpave such cases as may 
fall within it for future consideration and determinatioii as they 
arise. 

In aceordance with the foregoing the questions submitted axe 
answered. 

Question No. l,Yes. 

Question No. i, Yes. 
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Mj/ere Case, The case ot Myers v, Ualted States, disoussed in 
the Rathbun opinion above, liad been argned ela^ratdy and con- 
tidened at imuaiial length by the Supreme Court. Chief Justice Taft 
udio wrote the opicioo, trememdoua interest and pridp in the 
work and express^ very bitter disappointment when he discovered 
that fiuea of his brethren-Holmes, McHeynolds, fuid JBr^}deis-H)^d 
not follow Jum. [Henry F. Pringle, The Ufe and Times ef WiUlavi 
Howard Taft, VpL 2, Farrar & Rinehart, Incx (1039), 1028.] The 
opinion met with serious criticism, as to the Gonchisions it drew bum 
the history of constitutional pmcHce and as to the statesmanship ef 
its construction of the Constitudioti. The Rathbun Case shows that 
the Court, on further zeflection, concluded -that it had gone too 

Myers was appointed a first<class jposhnoster by President Wilson. 
The applicable sta^te declared Chat ' Postonastem of the list^ second, 
end Md classes shall be appointed and may he ipmoved by the 
Firesidpnt by and with the advice and consent of the Senate, and shall 
hold thdr offices for £our years unless sooner removed or suspended 
according to law ” President Wilson removed Myers, without the can- 
sent of the Senate,' prior to the expiration cf jffie four-year term. Myers 
sued i(i the Coort of Claims for the balance of his sakiy. 

•Opimon of the tnajorUy. Chief Justice Taft’s opinion held that the 
Censtitutioa gave the President an uurestrictaUe power to renovp thp 
officers whom he appointed (other than judicial officers protected by 
.section 1 of Article III). He examined what practical nonstructioa bad 
beeri giv^ to the Constitvitioa throu^out the histoiy oif the goyem- 
joent He stressed especial^ the initifll discussion in. the House of 
Representatives in 1789* A bill to establish a Department of Foieiga 
Affairs had provided that Ae Sedetary was “to be removable ftooi 
office hy the President of the United States,” which seemed -to imply 
that without this provision the President would not have the power. 
The language was amended to make it dear that Congress was reo- 
ognrdpg mdier than conferring the power to remove. 

Chief Justice Taft dwelt upon the tsro clauses of the Constitulion: 
“The execHtB^ Fewer shal he vested in a Fmident of the United 
States of America,” and . he take Care tiiat the Laws be 
faithfully executed. . . ” The foimei he read not as merely desig- 
nating OB office hut as “essentially a gmnt of the power to execute & 
laws,” And the duty to execute the laws imphed ffiat “he should select 
thqw who wesB to act ftir him under his direction,” the further 
implication that “as his selection of admmistratwe officers is esspufia] 
te the execution of the laws by hmi,-^o must be Ms power of joemovir^ 
diQSp fay whom ha cannot cmitiim a to be msponsible.'’ 

The Chief Justice went on to say-thou^ this proDOuncement was 
imneoessaiy to a dedsun ns to the tenure pf a postmaster; 
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may be duties of a quasi judicial cbanicter im- 
posed on exeentlve oScen end members of tuxcativt tribunals 
whose dedsions after hearing affect interests of individuals, the 
discharge of which the President can not in a parilculai ease 
properly mfluenoe or oontroL But even in a case he may 
confer the decision after Its lenditian as a reason foF rqniov- 
ing the officer, on the gtxnind that the discretion regularly en- 
trusted }D that officer by statute hps not been on the whole in- 
telligently or wisely exerdsed. Otherwise he does not discharge 
his own ADDStitutional duty of seeing that the laws be faithfully 
executed. 

This Was cleariy m collision with dre opiniDii Grief Justice Marsha 
had expressed in Marbuiy n. Madison. Marbury had been appointed 
a justicp of the peace, ^and as the law creating the office, gave tl^ 
officer a z^t to npld for £vo years, independent of the executive, the 
appointmnt was 90t revocable, but vested in the' afficei legal rights, 
which ate protected by the laws of his eounby." 2 Cranch 137, 102. 
Chief Justice Taft had to admit thAt this was inconsistent with his 
own view; but he went on ^ quote Marshall ip another case, Cohens 
V, Virginia, 6 Wheal. 264, 699 (1821), where he had said that 'll is a 
maxim, not to be disregarded, &at general expressions, in every opiu^ 
jop, qrd to he taken in acnnection with the case in which those ex- 
pressions ore used," and so fodh-as quoted in the Rathbun opinion, 
supra. 

The cpnchisioa y/as stpted Jbnwdly that any attempt by the Con- 
gress to prevent the President from removing exeeutwe offioers who 
had been appointed by him by and with the advice and consent of the 
Senate was in violation of the Coosdtutioii. 

Dissenting opimons. Mr. Justice Holmes, disseuting, said; 

The arguments drown from the executive power of theTresh 
dent, and from his duty to appoint officers of the United States 
(when Congress does not vest the appointment elsewhere), to 
take care that the bws be faithfully executed, and to commission 
ail offioers of the United States, seeip to me spiders' w^bs inade- 
quato to oontnlihe dominant facts. 

Mr. Justice Brondeis, dissenting, took care to focus upon the ques- 
tion actually before the Court. It was admitted that a postmaster was 
an inferior officer whose appointment might have been vested in the 
head of a department (Unit the legislation was amended in 1836, all 
postmasters bad beega appointed by the Postmaster CeneraL) And it 
was settled 4luit Congress eouljd Ihirit the power of Sie head of a de- 
partment to laeraove an officer so appoint^ by requiring <he consent 
of the Senate. United States o. Ferl^, 116 U,S. 483 (1886). It was 
not questioned that the President actng alone had power to' suspend 
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sn offioer of the encutive faraoc^b. Asd the present controversy hod to 
do widi an inferior e£ber-a matter was easily dUtkiguished 
from a high pohfrcal officer such os the head of jxie of the executive 
departments. 

Obiter dicta. Instruction and some humor is to be derived from ^ 
gaidiog the seqiieooe: Marhury-Myers-Rathhun. In the Marhury Case 
the great Chief Justice oertainly said many things not essentia] to a 
deasion, among them the proposition that Ma^ur/s pffiee was not 
one from which the President could remoye. Chief Justioe Taft put 
this aside hy quoting Marshall in Cohens o* Virginia^ the effect that 
expressions which go beyond the case in hand should -not eontrol the 
dpcidon of subsequent cases. Then in the Rathbun Case> Justice 
5idiheilBiid shows that what Chief Justice Taft had said in the 
Myeis Cose about members of administrative trihijn^h was obiter end 
unnecessary and quoted the same passage from Cohens o. Virginia to 
show that what Taft had laid down n^ ROt be followed. Lawyers 
have a saying ffiat no question is reaHy settled until it is settled right. 

In Morgan o. Tennessee Valley An^ority, 115 F. (2d) &90 (1940)^ 
the Circuit Court of Appeals held that the temire of a member of the 
hoard of directon of the TVA is governed by the docfrine of the 
MyeQ Case rather than by that of the Rathbun Case; the board has 
prederainantly an executive or administrative function. Accordkigly 
the Ftesident had power to remove Dr. A. ^ . Morgan from the board, 
without legard (or the sped£a provisions in the statute "that any 
merober of said board may be removed from office at any time by a 
concuiTGBt resohition of the Senate and the House of Representatives" 
and that the President ^ould remove any member ubo applied 
political tests in selecting officials and employees. The Supreme Court 
denied a petition to review this decision on certtoroii, 31^ U.S. 701 
(1941). 

In United States o. Uivett, 328 U.$. 303 (1949), the Court oon- 
rtiued the coaititutiosd pnMxtkm cl Ibills of attainder” as brood 
enou^ to invalidate a legislative provisioD that no compensation 
should be paid to certain named in^viduols then employed by the 
government Congressman Dies, chainnao of the Committee on Un- 
American Activities, had attacked 39 named employees of the gov- 
ernment as "inesponsible, unrepresentative, crackpot, radical bureaii- 
crats.” The House wrote Into an appropriation biH a provisian that 
three of Ihose thus attacked should not be paid out of that or any 
other appropriation to any departa^t, agency, or instrumentality of 
the United States. Ihe Senate endeavored to eliminate this section, 
but the House stood adamant. The t^rnddeut signed the measure "to 
avoid delaying our conduct of the war," but recorded his view "that 
the provtsioB is not only unwise and disciiiBinatory, but uncODstitU' 
tional” 
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Appointment of Lewis to ihe Tofig Commissioft, In cdmeption 
wtfa ibe^i^bto ooBsidered ia RatbbuD v. U«ire|J States, iha^t pi the 
tenure secured to meaibeis cf |he great AdcunistTaHve tiihunflls supb 
85 the lotentate Ooiiiineroe CammissioQ, Federal Trade Cosmiission, 
Sonirities end Exchange Coouniasion, and Tanff ComnissieD, the 
lowing ponespondenoe is aignificant. (^oimqissioDer CuIbeitsoQ is 
wiitiog to his colleague. Commissioner Cosdgan, recording the atH- 
inde d Ttesident GooUdge on the reappdnbnent of Cammissiatief 
i>avid J, Lewis to the Toi^ Cocnnissipiu 

Vm E D STATES TAWPF fiOMMKSWN 
Winkm P. Culbertsoni Vice Cbainnan 

Washington, September 8, 1824. 

^ My Dear Cost^ani 

You will perhaps hove seen to-day in the press that Mr. Lewis 
« was leappoiiited yesteoday. J reached Washington Sunday 
e^S^oing ssad had not bean in my office very long Monday 
mfu^fing before I was sent for by die Pissideat. Tlie jresult erf 
interview isewered by a jnemorandnm, o copy of which I 
inclose. 

Wkpn 1 retinned to die office I took the President's sugges^ 
tions up with Lewis, and later he reached die decision that hji 
would jnot write -the letter of resignation requested by the Presi-' 
dent. He, however, went to Bee die Piesideiit diving the after- 
noon, and I presm he will write you the details of what took 
pfsGO. In general this is wdiat happened- 

He went into the President's pffice, and the Piesidept had be- 
fore him the comahskm. He look up his pen and signed it in 
Lewis's presence, ^e then turned to Lewis and askp^ him 
whether he had "diat letter.” Lewis explamed that he did 
not fed free to fureish the President with the latter whidi he 
Teqoestod. Lewia aaiA tidtat dw PiesideiA was vi&ibly distuihe^ 
and said with a little heat that it did not insure any diSerence 
anyway; that the positien would be hdd poly at the pleasure of 
dio Lowzs then said to iha Pmsident that Q^4he two 

(rf then knew that die comniissioii was signed, and he suggested 
that the President was at liberty to destroy the comnission. The 
Preddent, however, did not respond to this suggestion, and 
Lewis left the Fresideat’s office wi& his conmissioD. A littk later 
he was sworn in. 

Thus ends another carious diapter in the Tariff Commission's 
history, It indicates dearly, I think, that there is a Yne beyond 
which die President will not go in opposing fhe -prindples far 
which the three of us have stood in the developmoit of the 
Tariff ComzDisrion. 
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We miss jroqr coiiftfeb much, btit I that you slay 
in the Cdonido climate until you yre pertain that your return 
here will not biin^ with M aretum of your hay fever. 

Very cordially yojus, 

CuZbertson, 


Hon. Edward F. Costlgan, 

Palmer Lake, Cob. 
[Enclosure] 


Contemporary memorandoni of the interview with die jVesi- 
dent Septaber St 1924; 

Shortly after I reached my office this morDing-about 9:20-1 
received a request over the tde^dione to come to the ‘White 
House to see the President I went over immediately. The Presl' 
dent was reasonably cordial. He began by saying th^ the sul^ect 
of the interview was Mr. Lewis’s mppomtoient Ml Le\^*s 
tenn os a member of the Tariff Commission ej^ired yesterday. 
The Fiesideat stated that he intended to reap^t Mr. Lewis 
btM that ho desired that Mr. Lewis prepare and give to hhn a 
^er of resignation as a member of the Tariff Donuuissloa. ^t 
£z3t i did not fully comprehend the natuse of this request. 

I spoke of Mr. Lewis’s tenn having already expbed. Ihen the 
Presideut explained that he wanted Mr. Lewis to submit his 
resignation under (be new commission to be effective in case ht 
(the President da^ired at any time ^ the future to accept it 

The President at this point called in Mr. Fonter, one of his 
eecretaiifis, and instructed him tp make out Mr. Lewis’s comQU5> 
sion of leappointmeat as a member of die Tariff GonunisajoD, 
.effective to^y. 

The President then handed me a sheet of White House paper, 
so 'Qiat I could take down the tenor of the letter which he wi^d 
Mr. Lewis to write. I wrote down the fblowing words: *I hereby 
resign as a member of tbe Tariff Commission, to take effect upon 
your acceptance.” 

1 raised the objectioo at this point that an unqualified resign 
nation of this kind would imply on the record that Mr. Lewis did 
not desire to oontiniae as a member cf thp Tariff Gcqnmissioo. 
The Fsesident leplied diat this was a matter for Mr. Lewis to 
dedde. lu esplanation of his request the President said that be 
desired to be free after the election ooooeming the podtion filled 
by Mr. Lewis. He said that if he were not elected Democrats 
might undertake to hold up other^ appointments which he made 
dy^ig the next session of the Senate, and he implied that he de- 
sired to me the reappointment qf Mr. Lewis fof trading purposes 
in cose of necessity* ’ 

I thereupon asked the President whether 1 could have his as- 
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soraiioe that if were reelected Ijbwis would be ooptinved 
as a member of ^ Tariff CommissioiL He eaid that he could not 
at this time make any comraitments. 

We then talked of other matters, and at the end the President 
asked me to ha^^e Mr. Lewis see him during the afternoon, when 
he said he would give him his cocimissiou. [67 Congressiorud 
Record, 2167-89 (1926). See Edwin S. Corwin, The Vresident, 
and Tourers, New York Univeisity jiess, New York, 1940, 
at ch. 3, where this incident is recorded.] 


YAKUS t). UNITED STATES 
ROrrENBERG t?. UNITED STATES 
321 U.S. 414, 64 S.a 860, 88 LEd. 834 (1944). 

On Writs of Cectiorari to the United States Circuit Court of Appeals 
for the First Circuit. 


Introduction 

From time to time thipughout our history under the Constitution, 
and with mcxeasing frequency since ihe tum of the present century, 
statutes have been ehaHenged on die ground that Congress has at- 
tempted to hand over a portion of the legislative power" to be ex- 
ercised by some other branch of the federal government These con- 
tentions were always found to be unsound until 1965 when, in the 
case pf Panama He&iog Co. o. Byan, 293 U.S. 388, a section of the 
Nationel Industrial Reoovpry Act of 1^33 was held to have madp 
sneh an unconstitutional delegation. This was followed later ki the 
same year by Schechter Pouhry Oorppration o. United States, 295 
U.S. 495, where the central scheme of Act was held invalid both 
as involving unconstitutional delegation ao4 ^ reaching matters be- 
yond the commerce power. Though subsequent statutes erecting ad- 
ministrative controls within the nationa[l economy have esca^ that 
fate-notably the Emergency Frioe Coutrpl Act of 1942, sustained in 
Yakus 0 . Unit^ States-the problem of imdne delegation of leglsla- 
tive power remains a matter of major interest. 

The problem. Before becoming' involved in the thorny details of 
reeent coses, h will be well to lay out the problem in simple terms. 
Tbe Constitution dedaces that ^'Al legislative Powers hefem granted 
shall be vested in a Congress of the United States . . The power 
thus fastened uj»n Congress is to be exercised by it: the respoasibility 
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cannot Iw shifted jelsesrhere. So much has never been doybt^ 
Imagine if ene can fhat Congress ^vere 4o pass n statute in such tew 
as “Whereas fhe power to lay and coUeet duties is ■vested in 
Congressj bpt whereas reason of die present confusion ui world 
eooDOfloy It is expedient diat tho coptid of the tariff be In the hands 
of the Tresident: fie it enacted . . . that dip powpr to lay and col* 
lect duties is for the time bemg delegated to the President” The UR- 
constitutioBality would be patent. 

A matter »f degree, Tske an example at the opposite extremity of 
Jho «cald. In the Tailff Act of 1Q22 Congress laid a duty, on “barium 
dioxide* 4 cents per pound.” Legislation oould not be more precise: 
whether a substance is barium dioxide can be settled in a tube* 
and wei^t oen be measured exactly in the balance* A few lines fur- 
ther do^ Congress taxed the importation of ^cberoical compounds* 
salts and mixtures of bismuth, 35 per cenhim ad valorem." This is a 
little less definite: value cannot be measured as closely as wei^t. Tb 
be sure, Congress .explained what it meatit by "value“-in a provision 
whidi covers one and a half pages. Even witii the aid of such a defini- 
tion, however, the IVeasuiy Department ^vill doubtless find it nece»< 
sary to make a good many xulmgs as to how value is to be deter- 
mined in particnlar situatioos. Congress has legidated with great 
precision. 

Move to a case a little further down the scale. Congress enacts 
that it shall be unlawful to import any tea which is “inferior in purity* 
quality, and fitness for conssuniptiOD" to approved ^des; these grades 
are to be fixed by the Secretary of the Treosuiy. on the recommcnda- 
tioK of a board ef seven memben, “each of whom shall be an expert 
in teas.” Congress has declared its purpose-tD exclude inferior lea— 
but It has left it to the Secretary, advised by expert tea tasters* to 
establish samples whereby customs inspectci? and dea]e[rs in tea can 
know* by comparison* just what may be imported. Did Congress dele- 
gate its “legislative power" to the Secretary? No, said the Supreme 
Court in Buttfield o. Stranahain, 192 U.S. 41^ (1904). 

[The enactment] was the fixing of a primary standard, and de- 
volved upon the Secretary of the Treasury the mere executive 
duty to effectuate the Jegislative policy declared in the statute. 

. . . Congress legislated on the subject as far as was reasonably 
practicable, and from the necessities of the case was compelled 
to kave to executive officials the duty of hringing about re- 
sult pointed out by the statute. To deny die power of Congress 
to ddegate such a duty would, in effect, amount butte ded^g 
that the plenary power vested in. Congress to regulate foreign 
commeree coulfj not be efficaciously exerted. 

Go on now to a case where Congress leaves to the executive a 
detenziinatisn mudi larger in scope dian the fixing of a minimum 
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quali^ of teft. Tlie MeKiujtiy Taziff pf 1S90 provided -that sugar, 
molasses, cofo, tea, pnd hides should he admitted free of duty; but 
if a foreign country piodudi^ any of (he articles thus favored should 
imposp upon the p^ucts ^ the United States dujles whiph the 
President "niay deem to be redpiocally unequal and unreasonable,” 
tben the fresideBt shall have power to suspend, "for such time as he 
dull deem just," the free importation of (he favored articles from 
that country, and thereupon certain duties, set jout in the Act, shall 
become payable. The Pr^ent looks, for instanoe, at Ruritania with 
its tariff wall: is that tariff tqp jii^ against Aznericqn exports, coii» 
sideqqg tho low spots in the American tariff wall throjigh which 
ffurihiBian sugar and hides may enter free? If the President thinks 
the Ruritarian tariff "i^procally unequal and uBieasonable," then he 
closes the low spots against Ruritanian sugar and hides. Though 4iwo 
Justices thoa^t this provision "in palpable violation of the Constitu- 
tion,'' the majority sustained it Field v, C3ajk, 143 U.S. 649 (1892). 
Justice Harlan, who spedee for the Court, said in part: 

That Congress cannot delegate legisktive power te Ihe President 
is a principle universdiy recognized as vital to the integrity 
and maintenaDce of the wstem of government onkined by the 
Constitution. The Act of &:toher 1, 1890, in the particulaT under 
consideratioQ, is not inconsutent with that principle. It does not, 
in any real sense, Invest the President with the power of le^la- 
tion. . . . Legislative po^er was exercised when Cqp^ress de- 
clared that the suspenskm should take effect upon a named con- 
tingency. . . . [The Fnsideiit] was the mere agent of the law- 
maUng department to ascertain and dedaie the event upon 
which Its expressed will was to taka effect 

The "Flexible'" tariff. One further example, the so-called "flexiMe" 
provision of the Tariff of 1922. Section 815(a) of the Act said -that 
whenever the Ftasident, upon investigation, found that any duty 
faffed te equalize the cost of production of a given commodity in the 
United States widi the cost of production in the principal eompptiDg 
oounfry, he should, by procSamatloB, alter the duty to equalize sudi 
oostsj provided, however, that such a change should not exceed 50 
percent of the rate specified in the Act Te assist in such deteimina- 
tions the Tariff CommissloD should first investigate and r^ort. In 
J. W. Hampton, Jr., & Co, t>. United States, 27fi U,S. 894 (1928), (be 
President had increased the duty on barium dioxilde from the late 
of 4 «eDta to 6 cents per pound, and an importer fhafieoged the ap- 
tion as based Da an Invalid delegation of legislative power. A imani- 
mous Court sustamed the statute. Chief Justice TaR said, in deter- 
mining what Congress mi^t do in seeking (he assistance of another 
branch. 



Yaeus V, UifTTED Stages 101 

the extent and dbaracter of that axsistazice must be fixed accord- 
ing to common sense and the laherent necessities of the govem- 
mental oo-ordlnatfoi. . . . Congress my fed itself noa^ oon- 
veniently to detemuae exactly when its exercise of the fegisla- 
twe power should beeozne effeatlve, because dependent on hi- 
ture condMonS} and It may leave tbe deteimination of sadi 
to the dedston of an executive. . . . Again, one of the ^ceat 
functions conferred on Congress » ■ • is the leguktloo. of InteN 
state commerce and rates . . . The rates te be fixed are myriad. 

]f Congress were required to fix every rate, it woold be impas< 
sible to exerdse the power at aU. Therefore, comman sense re- 
quires that in the fixing of such rates, Coi^ess may provide a 
commission, as It does, called the Interstate Commeroe Cocnznis- 
s|on, to fix those rates, after hearing evidence end argumeot 
conceruiog (!hem interested parties, aK in accord with a 
general mle that Congress first lays down that rates shaR be 
Just and reasonable considaring the service given, and not dis- 
GriQjnatory. 

F^ing up the details. Chief Justice Maiahall discussed the prob- 
lem of rnidiie delegation of Tcgishtive power in Waynan e. Southard, 
10 Wheat. 1 (1625). No erne would contend, he said, that Congress 
could delegate "powers which are strictly and exchisivaly bgislaiwe." 
But eertainly it mi^t see fit to delegate to others some of the powers 
it might rightfully exercise itself. "The line has not been exactly 
diawB whidi separates those important subjects, which must be en- 
Jiiely regulated by the legialature itself, from those of less jutenest, in 
whi^ a general provision may be made, and power given to those 
who are to act under such general proyisions to ^ up the details." 

A problem In modem legislation. If it were only a matter of "filling 
up ^ details'* tbeie would be little difficulty. But a complicated jnisd- 
em society, beset by economic disloeation, strained formgn relation, 
perhaps even a straggle for survival, finds it necessary to vest in its 
executive government a dher^on mudi wider than fliat It may be 
Jhat the j^leoi can bo solved only by OHTrdinatiag activities in 
several differant fields, Controk must be changed from day to daj as 
the skuatiem evolves, regardless of Aether Congress is in sessioa at 
the moment or not Perhaps regidaticn will necessarily run out into an 
infinite number of ntedfic requirements-as was recognieed long ago 
in the fixing of raihoad rates and more recently in die control nf 
prices. Congress is in no wise adapted to work so contixiuoiis and do- 
tailed. An adequate directioa of our foreign relatians-ngiuasnigly 
npw as our one world grows smgB-requires that the jtoident be jln- 
veated with a tremendoua power to 'wp^ for the realization of our na- 
tional purposes. ‘Practically every volume of the TJnjted States 
Statutes,” wrote Sutherland, J,, in United States o. Ouitiss-Wri^t 
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port Corp., 2M U5. 304 (1936), "amtalns one or more acts or joJut 
resolutions of Congress sutiHuiziQg action by tbo J^esident in respect 
of subjects affecting foreign relationa, which either leave the exercise 
of the power to his imr^tricted judgment, or provide a standard for 
more general than that which h^ dwaj^ been considered requisite 
with regard to domestic affairs ” Ma/ not our Congress melee broad 
grants of discretion end create great admimstrative agencies adequate 
to the public need? On the other hand, may Congress virtually abdi- 
cate its functions by referring the most diffioolt problems of our 
times to tiiB Tresident, ^vith power to act"? How is tiie line to be 
drawn, so that Congress shall have ^the necessary resources of ffexl- 
bility and practicality, which will enable it to porfoim its function in 
laying down policies and establishing standards . . . ?^ Hughes, C.J,, 
in Panama Refining Co, o* Rywi, 293 U.S. 383, 421 (193^. Thou^ 
we beat this as a question of constitutioaal law^ it is reaUy a general 
problem of democratic govmitment which presents itself also in Great 
Britain, the Dominions, France, and indeed all hberal political sys- 
tems, The Justices of the Court hove been endeavoring if arrive at a 
statesmanlike solution. We must solve the problem in terms of "com- 
mon sense and die inherent necessities of governmental co-ordination" 
sex! Chief Justice Toft, as quoted above. Mr. Justice Stone's discus^ 
Sion in Opp Cotton hlills u. Admlnlatmtor of Wage and Hour DM- 
Sion, 312 U.S, 126, 145 (1941), is far more helpful: 

In an IncreasiDgly complex society Congress obviously conld not 
perform Its functions if it were obliged to find all the facts sub- 
sidiary to the basic conclusions whi^ support the defined legis- 
lative pobey in filing, for example, a tariff rate, a railroad rate 
or the rate of wages to be applied in particular industries by a 
minimum wage law. The Constitutloii, viewed as a continuously 
operative charter of govenunent, is not to be inteipreted as de- 
manding the Impossible or the impracticable, [Note this sen- 
tence: it is one of the most ^arocteristic espressioos of a very 
great judge.] The essentials of the legislative function are the 
determination of the legislative policy and its fonnulation as a 
rule of conduct. Those essentials are preserved when Congress 
specifies the basic conclusions of fact upon ascertainment of 
which, relm'ant data by a designated administrative 
agency, It ordains that its statutory command is to be effective. 

Crffieol points ^ detegfltion. In the Dondnding sentence above, 
Mr. Justice Stone put his finger on (he two points In legislation at 
which the infinnity of undue delegation may be expected to appear; 
Is the statute ti^ enough (1) in defining the contingency upon 
which action is to be and (2) in commandiiig what is to be 
done? In the joint resolution under consideration in the Curtiss- 
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Wright Case, Congress had said that (1) if the P^dent found that* 
an embargo on aims would contxihutQ to restoring peace in the Chaco 
and made a proclamation to that effect, then (2) it should be unlaw- 
ful to sell arms to the coimtries engaged in the Chaco war. eioept 
under such limitations and exceptions as the President might pre- 
sent The Curtiss-Wright Export Corporatioa, charged with conspir- 
acy to sell anns, found fault with bodi points. First, the contingency: 
it argued that Congress had gone too far m'Biakmg its command hinge 
upon the President's unfettered judgment whether an embargo would 
be beneficial and whether he should Issue his prodamation. Second, 
the command: the prohibition was subject to whatever limitations 
and exceptions the Presldeat might tn^e, with no standards hud 
down to guide him. Mr. Justice Sutherland for the Court said that 
this might perhaps be too loose a delegation if confined to internal 
affaiis, but, oonslderlDg the wide authority which the Pj^ldent enjoys 
in the conduct of foreign rriations, the language was not too indeUe. 

The Panama Befimng Case and the Sche^ter Case, respectively, 
filustiate the two jnfinnitifig mentioned above. In section 9(c) of the 
National IndustTial Hecovery Act, Congress bad said that “The Presi- 
dent is authorized to prohibit the transportation in intcistate and for- 
eign commerce’* of p^oleum produced in excess of what was per- 
mitted by law Or le^tion in the state of production. The action to 
be taken was clear enough, but what was the contingency upon which 
ihis was to be done? What was the President to find os a condition to 
the exerdse of this power to ban oil"? Sectior. 9(c) did not say. 
Mr. Justice Cardozo thought that "If we look to the whole stiuctore 
of the statute'* the intent of Congress might be inferred. Ihe majority 
of the Justices discerned no proper standard at all; as they saw it, 
Congress had in this section really handed over the lawmal^g func- 
tion to the President 

In the Schechtei Case the NIRA was found defective, not as to the 
When, but the What. Section 3 of the Act authorized trade groups 
hum the various industries to draw up ''codes of fair competition" 
which, when approved by the President, should have the force of hw, 
sanctioned by the penalty of a fine. The Court scanned the Act in vain 
for any standard as to what these trade groups mi^t prescribe in their 
codes, as well as for any adequate tests which the President must 
apply before be approved them. Congress bad delegated a.lawmaIdDg 
power which was "unconfined and vagrant " "not canalized within 
banks to keep it from overfiowmg said Coidozo, J., in a concumog 
opinion. And here the delegatian of power to draft codes was given, 
not to a responsible governmental authority, but to trade groups drawn 
for that purpose within the various categories of industry. It is, 
to be sure, a sahitaiy practice in administrative rule making to hear 
and consider the points of view of the different Interests to be affected, 
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Noiwegiim Nitrogen Prodncts Co. 17. United States, 288 U.S. 294 
(1933). But it is legislative delegation in its most obnoxioiA fonc'* 
Mvhen there is placed in the hands of private individuals a public 
power to make rules binding upon others. Per Sutherland, J., in Carter 
0 . Carter Goal Co., 298 U.S. 238, 811 (1938); see too Eubanlr u. 
Richmond, 228 U.S. 137 (1912); Washington ex rel, Seattle Trust Co. 
o. Roberge, 278 U.S. 116(1928). 

The OPA In December 1641 the United States entered World 
War II. It hod already been operatkig os a great aisenel producing 
fflunidofu for those countries whose defense was essential to our ownr 
Throughout 1941 strenuous efforts were exerted by the Administia' 
tion to combat the upward movement of prices incident to this tie* 
mendous demand for goods. In August the Office of Price Administra- 
tion was meatad by ezecutive order. Bur Oangress had given no 
statutoiy authority to fix prices; such control as was achieved came 
through persuasion, agreements, and price sdiedules announced by 
the government attempt to fight inflation by ^'jawbone control* 
was not good enough for a war in deadly earnest. The Emergency 
Price Control Act of January 80, 1942, gave the OPA Administiator 
authority to establish mazli^ prices on most commodities and on 
residential rents, with a variety of sanctions. An Emergency Court of 
Appeals was created, to be composed of federal judges designated by 
the Chief Justice of United States, with eatdusive jurisdiction to 
determine the validity of OPA regulations. (Judge Fred M. Vinson, 
now the Chief Justice of die United States, was designated as the first 
chief judge.) Hiough the federal and state courts generally were com- 
petent to enforce ia reflations against violators, the remedy of one 
who would challenge the validity of a regulation was to protest to the 
price administrator, with appeal to the Emergency Court of Appeals 
and thence to the Supreme Court Congress thought it essendal in 
combatting wartime inflation that questions of validity be settled at 
once. 

In Yakus c. United States, decided on March 27, 1944, the Su- 
preme Court sustained the Emergency Price Control Act against the 
objecdoQ that Congress had delegated its legislative function. Justices 
Rutledge and Mu^y found fault with the -judicial procedure au- 
thorized in prosecutions but were in agreement with the majority on 
tho substantive question, Justice Roberts dissented both as to the 
procedure and as to the matter of undue delegation. He protested 
that, to be consistent with the Schechter Case, tiie Court's judgment 
should stxlke down the EFGA. But dissenting Justices are prone to 
express too pessimistic a view of the decision of the majority. Chief 
Justice Stone’s opinion gave several reasons why the price fixing V 
the OPA seemed distinguishable from codes of Gompetition under 
theNIRA. 
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Bowles 0. WQImgham, 321 U.S. 503, decided the same day aj the 
Yakus Case, sustained in DaitiouUr the rent-control provinon of the 
Emergency fHoe ContiDl Act. Mr. Jostioe Roberts dissented. 

OpinioQ 

Mr, Chief Justice Stone prepared the opinion of the Goim. 

The questions for our decision are: (1) V^ether the Emergency 
Price Control Act of January 30, 1942, as amended by the Infla- 
tion Control Act of October 2^ 1942, involves on unconstitutional 
delegation to the price administrator of the legislative power of 
Congress to control prices , . . 

The Emergency Price Control Act provides for the establish- 
ment of the Office of Price Administraticm under the directum cf 
a price administrator appointed by the President, and sets up a 
eomprehensive scheme for the promulgation by the admmis- 
trator of regulations or orders fixing such maximum prices of 
commodities and rents as will effectuate the purposes of the Act 
and conform to the standards which it prescribes. The Act was 
adopted as a temporary wartime measure, and provides in section 
l(fe) for its teimmation on June 30, 1943, unless sooner termi- 
nated by IVesidential proclamation or concurrent resolution of 
Oongress. By the Amendatory Act of October 2, 1942, it was ex- 
tended to June 30, 1044. 

Section 1(a) declares that the Act is *iQ the interest of the na- 
tional defense and security and necessary to the effective pros- 
ecution of the present war,” and that its purposes are: **10 sta- 
bilize prices and to prevent speculative, unwarranted, and ab- 
nozmal Increases to prices and rents; to eliminate and prevent 
profiteering, hoarding, manipulation, speculation, and other dis- 
niptive practices resulting from abnormal market conditions or 
scarcities caused by or contributing to the national emergency; 
to assure that defense appropriations are not dissipated by ex- 
cessive prices; to protect persons with relatively fixed and limited 
moomes, consumers, wage earners, investors, and persons de- 
pendent on life irsuranoe, annuities, and pensions, from undue 
impairment of thdr standard of Lving; to prevent hardships to 
persons engaged in business, . . , and to the federal, state, and 
local governments, which would result from abnormal increases 
in prices; to assist in securing adequate production of commodi- 
ties and facilities* to prevent a post emergency collapse of 
values; . . 
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TliB standards which are to guide the admkjstiator's exerqise 
of his authority to fix prices, so far as now rdevant, are pre- 
scribed by section 2(a) and section 1 of the Amendatory Act 
of October 2, 1942, and Executive Order 9250, promulgated 
under it. 7 Fcd.Heg. 7871. By eection 2(a) the a^nistrator is 
authorized,' after oonsultatian with representative members of the 
industry eo far as practicable, to promulgate regulations fixing 
prices of commodities which "in his judgment be generally 
fair and equitable and will eiectuate the purposes of this AcT 
when, in his judgment, their prices Tiave risen or threaten to rise 
to an extent or in a manner inconsistent -with the purposes of this 
Act” 

The section also directs that 

^So far as practicable, in establishing any maximum price, the 
administrator shall ascertain and give due consideration to the 
prices prevailing between October 1 and October 15, 1941 (or if, 
in the case of any commodity, there are no prevailing prices be- 
tween such dates, or the prevailing prices between such dates 
are not genemlly representative because of abnonnal or seasonal 
market conditions or other causp, then to the prices prevailing 
during the nearest two-week period in which, in the judgment 
of the admimstiator, the prices lor such cornmodity are generally 
representative) ... and shall make adjustments for such rele- 
vant factors as be may detennine aod deem to be of general ap- 
plicdbility, including. « ^ . Speculative fluctuations, general in- 
creases or decreases in costs of production, distribution, and 
transportatioD, and general increases or decreases in profits earned 
by sellers of the commodity or commodities, during and sub- 
sequent to the year ended October 1, 1941,” 

By the Act of October 2, 1942, the President is directed to 
stalfilize prices, wages, and salaries "so far as practicable” on the 
bads of the levels which existed on September 15, 1942, except 
as otherwise provided in the Act. By Title 1, section 4 of Execu- 
tive Order No, 9250, he has directed “all departments and 
agencies of fhe government” “to stabilize fhe cost of living in 
acoo^nce with fhe Act of October 2, 1942.” 

Revised Maximum Price Regulation No. 169 was issued De- 
cember 10, 1942, under authority of the Emergency Price Con- 
trol Act as amended and Exedlitive Order No, 9250. The Rela- 
tion established spedfio moxzmtim prices for the sale at wholesale 
of specified cuts of beef and veal. As is required by section 2(a) 
of the Aet, it was acoompaded by a "statement of Ae cousidera- 
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tiOQS mvolved'’ in prescribing it From the preamble to the Hege* 
lation and from the Statement of Consideroiioiis aecompasying 
it, iJt appears that the prices fixed for sales at wholesale were 
lightly in excess of prevailing between March 16 and 
March £8, 194£, and approximated those prevailing on September 
15, 194£, Findings that the Regulation was necessary, that the 
prices which it fixed were fair and equitable, and that It other* 
wise conformed to the standards prescribed by the Act; appear 
in the Statement of Considerations. 

That Congress has constitutional authority to prescribe oomr 
modity prices as a war emergency measure, and that the Act was 
adopted by Congress in the exeidse of that power, are not quesp 
tioned here, and need not now be consideied save as they have 
a bearing on the procedural features of the Act later to be con- 
sidered which are chaMenged on constitutional grounds. 

Congress enacted the Emergency Price Control Act In pur- 
suance of a defined policy and required that the prices fixed by 
file administrator should further that policy and conform to 
standards prescribed by the Act. The boundaries of the field of 
the administrators permissible action are marked by the statute. 
It directs that the prices fixed shall effectuate the declared policy 
of the Act to stabilize commodity prices sp as to prevent wartime 
Infialion and its enumerated disruptive causes and efiecU In 
addition the prices established must be fair and equitable, and in 
fixing them administiator is directed to give due considera- 
tion, so far as practicable, to prevailing prices during the desig- 
nated base period, with presoribod administrative adjustments to 
compensate for enumerated disturbing factors affecting prices. 
In short the purposes of the Act specified in section 1 denote 
the objective to be sought by the adiuinistmtor in fixing price»- 
the prevention of infiation and its enumerated eensequenoes. The 
standards set out in section 2 define the boundaries within 
which prices having that purpose must be fixed. It is enou^ to 
satisfy the statutory requirexieots that the administmtor finds 
that the prices fixed vrill tend to achieve that objective and will 
conform to those standards, and lhat the cojirts in on appropriate 
proceeding con see ihat substantial basis for those findings is not 
wanting. 

The Act is thus an exercise by Congress of Hs legislative power. 
In it Congress has stated the legislative objective, has prescribed 
the meth^ of achieving that objeclive-maxtiiiam price fixiDg<- 
and has laid down standards to guide the administrative deter- 
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minatiOD of both the occasiozu tor the eaerdse of the price hring 
power, and the particular prices to be established* Compare Field 
V. Clark, 143 U,S* 649; Hampton A Co. o. United States, 276 

U.S. 394; Mulfoid u. Smith, 307 U.S. 38 

Tlie Act is unlike the Naticoal Induatrial Recovery Act of June 
16, 1933, considered in Schediter Poultry Gorp. 0. United States, 
295 U.S. 495, which proclaimed in the broadest terms its pur- 
pose "‘to rehabilitate industry and to conserve natural resouices,** 
It prescribed no method of attaining that end save by the estab- 
lishment of cjodes of fair competition, the nature of whose per- 
missible provisions was left undefined. It provided no stand- 
ards to which those codes were to conform. The function of 
formulating the codes was delegated, not to a public official 
responsible to Congress or the executive, but to private indi- 
viduals engaged in &e industries to be regulated 
The Constitution as a continuously operative charter of gov- 
ernment does not demand the impossible or the impracticable It 
does not require that Congress find for itself every ^act upon 
which It desires to base legislative acilon or that it make for 
itself detailed detenninations whi^ it has declared to be pre- 
requisito to the application of the le^slative policy to particular 
facts and cfrcumstances impossible for Congress itself properly 
to fnvestigate. The essentials of the legislative function are the 
determination of the legislative policy and its formulation and 
promulgation as a defin^ and binding rule of conduct-here the 
rule, with penal sanctions, that prices shall not be greater than 
those fixed by mmdmutn price regulations which confoim'to 
standards and will tend to further the policy which Congress has 
established. These essentials are preserved when Congress has 
specified the baric conditions of fact upon whose existence or oc- 
cuirence, ascertained from relevant data by a designated ad- 
ministrative agency, it directs that its statutory command shall 
be elective. It is no oblection that the deterznination of facts 
and the inferences to be drawn from them in the light of the 
statutory standards and declaration of policy call for the exercise 
of judgment, and for the formulatzon of subridiary admlnisba- 
tive p^cy within the prescribed statutory framework. 

Nor does the doctrine of separation of powers deny to Con- 
gress power to direct that an administrative officer properly 
designated for that purpose have ample latitude within which 
be is to ascertain the conditions which Congress has made pre- 
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requisite to the operation of its legislative command. Acting 
within its constibidonai power to £x prices it is for Congress to 
say whetner the data on the basis of which prices are to & fixed 
are to be confined within a narrow or a b^oad range. In either 
case the only concern of courts is to ascertain whethn the will of 
Congress has been obeyed. This depends not upon the breadth 
of th.e definltior. of the facts or conditioiis which the administra- 
tive officer is to find but upon the deteimiDatlon whether the 
definition sufficiently marks the field within which the adminis- 
trator is to act so that it may be known ^^tber he has kept 
within^ it in compliance with the legislative wiD. 

As we have said, *The Constitution has never been regarded 
as denying to the Congress the necessary resources of fledbiUty 
and practicality . . to peifonn its function * Cuirin n. Wal- 
lace, 306 US. 1, at page 15. Hence it is irrelevant that Congress 
might itself have presenbed the maximum prices or have pro- 
vide a more rigid standard by which they are to be fixed; for 
example, that all prices should be frozen at the levels obtaining 
dunng a certain period or on a certain date. Congress is not con- 
fined to tliat method of executing its policy which involves the 
least possible delegation of discretion to adminisCrative officers. 
Compare McCullo^ o. Maryland, 4 Wheat 316, 418 et seg. . . . 
It is free to avoid the rigidity of sudi a system, which might well 
result in serious hardship, and to choose instead the flexibility 
attainable by the use of less restrictive standards. Gf. Hamp- 
ton 0. United States, supra, 276 U.S. at pages 408, 409. Only if 
we could say that there is an absence of standards for the guid- 
ance of the administrator's action, so that it would he impossible 
in e proper proceeding to ascertain whether the wifl of Congress 
has been obeyed, would we be justifled in oveniding its choice 
of means tor efie^ng its declared purpose of preventing inflation. 

The standards prescribed by the present Act, with the aid of 
the ‘'statement of the considerations*’ required to be made by the 
administrator, are sufficiently deflnito and precise to enable Con- 
gress, the courts and tiie public to ascertain whether the ad- 
ministiaco'', in fixing the desl^ated prices, has conformed to 
those standards. Hence we are unable to find in them an unau- 
thorized delegation of legislative, power. The authority to fix 
prices only when prices have risen or threaten to rise to an extent 
or in a manner inconsistent with the purpose of the Act to pre> 
vent inflation is no broader thou the authority to fix maximum 
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prices when deemed necessary to pi^ect consumers against un- 
reasonably high prices^ sustained In Sunshine Anthracite Coal Co. 

V, A^ns, 310 U.S. 381} or the authority to take possession of and 
operate telegraph lines wheiie\'6r deemed necessaiyfor the na- 
tional security or defense, upheld in Dakota Cent. Tel. Co. v. 
State of South Dakota, 250 U.S. 163; or the authority to nispeod 
taiiE provisioiis upon findings that ^e duties imposed hy a for- 
eign state are "‘ledpiocally unequal and unreasonable,'* hdd 
valid in Field a Clark, «ipra. 

The directions that the prices fixed be fair and equitable, 
that in addition fhey ^laD tend to promote the purposes d the 
Act, 4 nd that in piomulgatiiig-them consideration shall be given 
to prices prevailing in a stated base period, confer no greater 
reach for administrative determination than the power to fix just 
and reasonable rates . . . ; or the power to approve consolida- 
tions in the "public Interest** . . . ; or the power to regrdate radio 
stations engaged m diain broadcasting "as public interest, con- 
venience or necessity requires** , , , ; or the power to prohibit 
"unfair Methods of competition*’ not defined or forbidden by the 
coimnon law , . , ; or the dtrectiqn that in allotiog marketing 
quotas ampDg states and producers duie consideration be given 
to a variety of economic Actors, sustained in Mulford v. Smith; 
or the sknilar direction that in adjusting tariffs to meet differences 
in costs of production the President “take into consideration” "in ’ 
so far OS he finds it practicable” a variety pf economic matters, 
sustained ia Hampton 4 Co. v. United States; or the similar au- 
thority, in making classifications within an industry, to nomider 
various named and unnamed "relevant factors’* and degtermlne 
the respective weights attributable to each, held valid in Opp 
Ck)tton Mills V, Administrator. . . . 

Affirmed. 

Mr. Justice BoBHzrrs. 

1 dissenL 1 find it unnecessary to discuss certain of the ques- 
tions treated in the opinion of the Court. I am of opinion that 
the Act unooostitutionally delegates legislative power to the ad- 
ministFator. As I read the opinion of Court it holds the Act 
valid on the ground that sufficiently precise standards are pre- 
scribed to confine the administratoi's regulations and orders 
within fixed limits, and that judicial review is proa'ided effectively 
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to prohibit his tnuisgrcssjon of those limits. I belief that analyrsis 
ct^OQstrates the OGotroiy. . ^ . 

Nhr. Jnstiee Rdtudce (Mi. Justice Murphy oonciuTing with 
him), dissenting. 

1 agree with the Court's e<NiGlusion5 upon the substantive is- 
sues. But I am unable to believe that the trial aforded the peti- 
tioners ponfonned to constitutional requiiements, . . . 
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REUTIONS 


McGULLOCEo. MARYLAND 

4 Wheaton S16, 4 L£d, 579 (1819). 

On Writ of Error te the Court of Appeals of tbe State of Maryland. 

Introduction 

^179 1 Congress granted a charts creating the Bank of the United 
States. This was one of the major featuies d the fiscal policy of the 
Secretaiy of the Trsasuryi the brilliant Alexander Hamilton, Whether 
a power to incorporate a bonk could be implied from the Constitu- 
*!£3h w 

I, sec, 8, cL 18) to carry into execution any -of (he express powers of 
Congress? iBefore acting upon the bill, President Waabingtm sought 
the advice of his Cabinet. Secretary of State Jefferaon urged that 
the measure was uncon5titutional-”oonven)eii06 is txA necessity.*’ 
Hamilton countered with a great state paper contending for an im- 
plied power to ^'employ all the means requisite and fairly applicable 
to the attaiiunent of the ends" for wbidi the federal govemment was 
created. "The powers contained in a canstitndan of govemment . . 
ought to be construed liberally in advancement of the public good * 
H^too's reasoning carried the day, and Washington signed the bilL 
Marshall, as autbr of a biography of Washington, was familiar 
with these carefully drafted arguments. In a passage in his opinion 
113 
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in McCulloch o. Maiyland ho speab of the MU granting the origiiial 
charter: 

After being resisted, fint in the fair and open field of debate, 
and afterwards in the executive cabinet, with as much pe^ 
seveitig talent as any measure has ever experienced, and being 
supported by aTguments which convinced minds as pure and os 
inteUlgent as this country can boast, it became a law. 

In 1800, when Jefferson was Vice President, a bill was introduced 
in Congress to incorporate a company to mine copper. He ridiculed 
the doctrine of implied powers in the following travestjr; 

Congress are authorized to defend the nation. Shipa are neces- 
sary for defense; copper is necessary for ships; mines, necessary 
for copper; a company necessary to work ^e mines; and who 
can doubt this reasomng who has ever played at '"This fs the 
House that Jack Built**? 

The charter of 17GI expired by its own terms in 1811. Such was 
the utility, however, of a strong b^ikuig institution, operating thrcpugh- 
out the country, that a second charter was granted by act of Con- 
gress, April 10, 1816. T he bank was exceedin gly unnop u lair in snn iB 
sections of the counbv.'fn 'a measoreffilB bostilitv aro« from jealous 
loal ^teresta wh ich wanted easy credit IKrniSB^fint^imifcMaing 
imdCT jex state supervisio n. !But it was also complained, and ^rith 
reason, mat in incorporating the bank, Congress had vested 
a tremendous monopolistic power in private hands. The expansion 
and contraction of c^t must ever be a matter of the very greatest 
public ooDCem; yet Congress had surrendered it to a little group of 
bankers. (This opposition finally tnumphed in Fresldent Jackson’s 
victory over the ^^onster.*^ Some state legislatures passed resolu- 
tions opposing the second bank; some enacted unfriendly le^lation. 
The bank question was, then, the subject of mtempemte discussion 
when the McCuHuch Case came before the Supreme Court. 

The f acts in the McCulloch Cas e. In 1818 the Maryland legislature 
passed ^'An act to impose a tax on all banks or bmnches^diereaf in 
the state of Mi'ryLin^ not chartered by the legislature.” On the 
issue of a $5 bank note the tax was 10 cents, and so on up to $20 
for every $1000 note; or the tax might be connnuted by on aimual 
payment of $15,000. 

McCulloch, cashier of the Baltimore branch, issued bank notes on 
whidi no tax had been paid, and suit was brought under the statute. 
The county cour^ and the Court' of* Appeals sustained the tax, and 
the bank carried the case to the Supreme Court 
Argument of counsel. Argument began on February 22, and the 
Justices listened through March S, 1819. These were among the 
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grefttest days the Court has ever witzMssed Seoator Daztiel Webster^ 
Attorney General WiUiam Wirt, and WilliaEi Pmkney appeared for 
tbe bank, Maryland was represented by lawyers of ab^ equal 
power. The state's case was not rested im.a bigoted view of state 
rrgbts; in fact same of their porcts bad gosatesr merit dtan one would 
suppose from the Chief Justin's masterful opinion. Both aides Eurgued 
acutely over the question how far Congress might go in ^smg laws 
**necessary and proper'' for canyhig into execution its express powers, 
But (be only really difficult question, said Pinkney, was the alleged 
power of the state to tax the bank. ''An imlimited power to tax in> 
volves, necessarily, a power to destroy,'* Webster had declared in 
opening the argument— a phrase which kept cropping up as the de- 
bate progressed. But ooimsel for Maryland fartst^ that Ae state had 
made no pretenaon to tax the army or the administration of justice 
er any other of the operations of the United States govemment; the 
tax was on the activities of **a partnership of banKers" who were 
piimaiily engaged iu business for private gain; only *‘the nature of 
their employment as agents or officers of the government, if anything,** 
would eutide (his banldog bouse to exemptioQ hrm state tacatiefl. 
Maryland’s legislation was characterized as "the ordmaiy and equal 
taxation of property*'; but this was quite emmeous, since the tax 
applied only to ba^ not chartered in Maryland, ie., to the bank 
chartared by the federal government, Actually it was "an unambiguous 
measure of diserimination. . . .** FraBkfurter, J., concuniag in Grayes 
0. New York ftx rd OlCeefa, 306 U.S. 466, 488 (1939). 

Chief Justice Maishall delivered the opniiim of the Court on Ma^ 
6, 1619. How was it possible, within three days afW the argument 
closed, for Marshall to prepare this long opioion— probably bis great- 
est-^ obtain the assent of his brethrenP Beveridge, his biographer 
and never an unfriendly critic, thinks it "not imbkefy that mu^ of it 
hod been written before the argument.** iLife of John MarM, 
Houghton Mifflin Go., Boston (1919), Vol. IV, 290.] In general, it 
would seem improper for a judge to frame hi? condurions before the 
case had been argued. But this great question had been debated, in 
the cabinet, in Congress, In state legislatures, and in newspapers and 
^Kimphlets for almost thirty yean. So the main points on each side 
were already familiar. At any rate, Marshall a opinion Is very tightly in- 
tegrated wiA the arguments of cotmsel, which suggests that at the least 
he revised what he had written to pick up tbe pointe made at the bar. 

) _ ■ 

Opinion 

Mr. Chief Justice MAnsHAuTdelivered tbe opinion of the Court 

In the case now to be detennined, the defendant, a sovereign 
denies the obligatiDn of a kw enacted by tbe kgfskture of 
the Union; and the (daintiF, on bis part, contests the validity of 
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act which has beea passed by the legislature of that s&te. 
The ConstifutiOQ of our country, in its most interestuig and vital 
^parts, is to be considered; the conflicting powers of the govern- 
ment of the Union and of its members, as marked in that Con- 
stitution, are to be discussed; and an opinion given, which may 
essentially influence the great operations of the government. No 
tribunal can approach such a question without a deep sense of 
its importance, and of the awful re^oxulbility involved in its 
decision. But it must be dedded peacefully, or remain a source 
of hostile legation, perhaps of hostility d a still more serious 
nature; and if it is to be so decided, by this tribunal alone can 
the decision be made. On the Supreme Court of the United 
States has the Constitution of our country devolved tliis im- 
portant duty. 

The first question made in the cause is, Has Congress powe ri 
to incorporate a bank ? It has been truly ^d, that this 
scarcely be considered as an open question, entirely unpreju- 
diced by the former proceedings of the nation respecting it. The 
prindple now contested was introduced at a very early period of 
Our history, has been recognized by many successive legislatures, 
and has been acted upon by the judidal department, in cases of 
peculiar delicacy, as a law of undoubted obligation. 

It will not be denied, that a bold and daring usurpation might 
be resisted, after ar acquiescence still longer and more complete 
than this. But it is conceived that a doubtful question, one on 
which human reason may pause, and the human judgment be 
suspended, in the decision of which the great pziodples of lib- 
erty are not concerned, but the respective powers of those who 
.are equally the representatives of the people, are to'he adjusted, 
if not put at rest by the practice of the government, ought to 
receive a considerable impressiDn from that practice. An expo- 
sition of the Gonstitutian, deliberately established by legislative 
acts, on the faith of which an immense property has been ad- 
vanced, oughf not to be lightly disregarded. 

The power now contested was exercised by the first Congress 
elected under the present Constitution. The bill for inoorporating 
the Bank of the United States did not steal upon an unsuspecting 
legislature, and pass unobserved. Its principle was completely 
u^erstood, and was opposed with equal zed and ability. After 
being resisted, first in the fair and open field of debate, and 
afterwards in the executive cabinet, with as much persevering 
talent as any measure has ever experienced, end being supported 
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by arguments which convlaced minds as pure ^nd as inteUigent 
as this country can boast, it became a law. The oiigmal act was 
permitted to expire; but a short e^erience of the embarrass- 
sients to which the refusal to revive it exposed ths government, 
oonvinoed those who were most prejudice against the measure 
of its necessity, and ioducM the passage of ^e present law. It 
would require no ordinary share of intrepidity to assert, that a 
measure adopted under these circumstances, was a bold and 
plain usurpation, to which the Constkudon gave no countenance. 
These observations belong to the cause: but they are not made 
under the impression that, were the question entirely new, the 
law would be found ineconcilable wi^ the Constitution. 

In discussing this question, the counsel for the state of Mary- 
land have deemed it of some importance, in the construction of 
the Constitution, to consider that instrument not as emanating 
from the people, but as the act of sovereign and independent 
states. The powers of the general government, it has been said, 
are delegate by the states, who alone are truly sovereign; and 
must be exercis^ in subordinatioD to the states, who alone pos< 
sess supreme dominion. It would be diiScult to sustain this prop- 
osition. The convent'on which framed the Constkntlon was, in- 
deed, elected by tbe state legislatures. But the instrument, when 
it came from their hands, was a mere proposal, without Obliga- 
tion, or pretensions to it. It was reported to the then existmg 
Congress of the United States, with a request that it mi^t "be 
submitted to a convention of delegates, chosen in each state by 
the people thereof, tinder tiie Tecommendation of -its legislature, 
for their assent and ratification." This mode of proceeding was 
adopted; and by the convention, by Congress, and by the state 
legislatures, the mstzument was submitted to the people. They 
acted upon it, in the only manner kt which they can act safely, 
effectively, and wisely, on such a subject, by assembling in con- 
vention. It is true, they assembled in their several states; and 
where else should they have assembled? No political dreamer was 
ever wild enough to think of breaking down the lines which sepa- 
rate the states, and of compounding the Amedcan people Into 
one common mass. Of oonsequenoe, when they act, they act in 
their states. But the measures they adopt do not, on that account, 
cease to be the measures of the people themselves, or become 
the measures of the state govemmeuts. 

^ From these conventions, the Constitution derives its whole au- 
thority. The government proceeds directly horn the people; is 
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""oidflined and established” m die naane of die people; and* is 
declared to be ordained, Order to form a more perfect Union, 
establish Justice, insure domestic Thmquility, ... and secure 
the Slessings of Liberty to themselves [ouisehres] and in their 
[ our] PQstoty .VThe assent of the states, in their sovereign ca- 
padty, is implied, In calling a convention, and thus submitting 
that instrumeiit to the people. But the people were at perfect 
liberty to accept or reject it; and their act was final It required 
not the affirmance, and could not be negatived, by Ihe state gov- 
emmeirts. Ihe Constitution, when thus adopted, was of complete 
obligation, and bound the state sovereignties. 

, . „ The government of the Union, then (whatever may be 
the infiueiioe of this fact on the case), is, emphatically and My, a 
gpvemmeBt of the people. In form, and in substance, it ema- 
nates from them. Its powers are granted by them, and are to be 
jKxercised directly on them, and for their benefit. 

This gorvermnent is acknowledged by all, to be one of enomer- 
ated powers. The principle, that it can exercise only the powers 
granted to it; would seem too apparent, to have required to be 
epforoed by all those arguments, which its enh^tened friends, 
while it was depending before the people, found it necessary to 
urge; that principle is now universally admitted But the ques- 
tion respecting the extent of the powers actually granted, is per- 
petually arlsiug, and will probably continue to arise, as long as 
our system shall exist In discussing these questions, the con- 
victing powers of the general and state governments must be 
brou^t into view, aud the supremacy of thdr respective laws, 
when they are in opposition, must be settled. 

If any one proposition could command the universal assent of^ 
jnankiDd, we Jii^t expect that it would be this-that tlie gov- 
ernment of the Union, though limited in its powers, is supreme 
within its sphere of action. This would seem to result, neees- 
saiily, from its nature. It is the government of ah; its powers 
are delegated by all; it represents all, and acts for all. Though 
any one state may be willing to control its operadens, no state 
is willing to allow others to control them. The nation, on those 
objects on which it can act, must necessarily bind its compo- 
nent parts. But this question is not left to mere reason: the people 
have, in express tenns, dedded by saying, *11115 Constttuti^ 
and the Laws of the United States which shall be -made in Pur- 
suance thereof, . . . shall be the supreme Law of the Land," 
and by requiring that the members of the state legislatures, ai:ii 
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the officers of the execnitive and judicial departments of the 
states, shall take the oath of fidelity to it. The government of the 
United States, then, though limited in its powers, is supreme; 
and its laws, when made in pursuance of the Constitution, form 
the supreme law of the land, ”any Thing in the Constitution or 
Laws of any State to the Contrary DOtwithstanding.’* 

Among the enumerated powers we do not find that of est ab- 
lishing a bank or creating a corrxrratlQD . But there is no phrase 
in the instniment which, like the Articles of Confederatioii, ex- 
cludes incidental or implied powers; and which requires that 
everything granted shall be expressly and minutely described. 
Even the Tenth Amendment, which was framed for the purpose 
of quieting the excessive jeabusies which had been excited, omits 
the word ^'expressly and declares only that the powers “not 
delegated to the United States [by the Constitution], nor pro- 
hibit [by it] to the States, are reserved to the States [respec- 
tively], or to the people”; thus leaving the question, whetiier the 
particular power which may become the subject of contest, has 
been delegated to the one goveimnent, or prohibited to the other, 
to depend on a fair construction of the whofe instrument. The 
men who dre\v and adopted this Amendment bad experienced 
the embarrassments resulting from the insertion of this word in 
the Articles of Confederation, and probably omitted it, to avoid 
those embarrassments. A oonstitution, to contain an accurate de- 
tail of all the subdivisions of which its great powers will admit, 
and of all the means by which they may be carried into execu- 
tion, would partake of the prolixity of a legal code, and could 
scarcely be embraced by the human mind. It would, probably, 
never be understood by the public. Its nature, therefore, re- 
quires, that only its great outiines should be marked. Its im- 
portant objects designated, and flie minor ingredients which 
compose those objects, be deduced from the nature of the ob- 
jects themselves. That this idea was entertained by the framers 
of the American Constitution, is not only to be inferred from 
the nature of'the instrument, but from the language. Why ebe 
were some of the limitations, found in the ninth section of 
the Firet Article, introduced? It is also, in some degree, war- 
ranted, by tbeir having omitted to use any restrictive term which 
might prevent its receiving a f&ir and just interpretation. In con- 
sidering this question, then, we must never forget, that it is a 
constitution we are expounding. 

* Although, among tiie enumerated powers of government, we 
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do not find the word “bank,"" or 'incorporation,*' we find the great 
powers, to lay and aoUed: taxes; to borrow money; to regulate 
commerce; to declare and conduct a war; and to raise and sup- 
port armies and navies, Tlie sword and the pime, all the external 
relations, and no inconsiderable portion of the industry of the 
nation, are intrusted to its government/ It can never be pre- 
tended, that th«e vast powers draw after them others of in- 
ferior importance, merely because they are inferior. Such an idea 
can never be advanced. But it may with great reason be con- 
tended, that a government, intrusted with such ample powers, 
on the due execution of which the happiness and prosperity of 
the nation so vitally depends, must also be intrusted with ample 
means for their execution. Ihe power being given, it is the in- 
terest of the nation to facilitate its execution. It can never be 
their interest, and cannot be presumed to have been their inten- 
tion, to clog and embarrass its execution, by withholding the 
most appropriate means. Throughout this vast republic, from 
the St. Croix to the Cull of Mexico, from the Atlantic to the 
Pacific, revenue is to be collected and expended, armies are to 
be inarched and supported. The eadgendes of the nation may 
require, that the treasure raised in the north should be trans- 
ported to the south, that raised in the east, conveyed to the 
west, or that this order should be reversed. Is that construction 
of the Constitution to be preferred, which would render these 
operations difficult, hazardous, and expensive? Can we adopt 
that construction (unless the words imperiously require it), 
which would impute to the framers of jnstrument; when 
granting these powers for the public good, the intention of im- 
peding their exercise by withholding a choice of means? K, in- 
deed, such he the mandate of the Constitution, we have only to 
obey; but that instrument does not profess to enumerate the 
means by which the powen it confers may be executed; nor 
does it prohibit the creation of a corporation, if the existence 
of such a being be essential, to the beneficial exercise of those 
powers. It is, then, the subject of fair inquiry, how far such 
means may be employed. 

It is not denied, that the powers given to the government im- 
ply the ordinary means of execution. That, for example, of 
raising revenue, and applying it to^national purposes, is a^itted 
to imply the power of conveying money from place to place, as 
the exigencies of the nation may require, and of employing the 
usual means of cxhiveyanoe. But it is denied, that govern- 
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ment has its choice of means; or, that it may employ the most 
GODvenieDt means, if, to employ them, it be necessary to erect 
a ooiporation. . . . 

. . The power of creating a corporation, though appertaining 
to sovereignty, is not, like the power of making war, or levying 
taxes, or d regulating commerce, a great substantive and inde* 
pendent power, which cannot be implied as incidental to other 
powers, or used as a means of executing them. It is never the 
end for which other powers are exeidsed, hut a means by >diich 
other objects are acGomp]ished.|No contributions are made to 
charity for the sake of an incorporatLon, but a corporatioD is 
created to administer the charity; no seminary of learning is in- 
stituted in order to be incoiporated, but the corporate character 
is conferred to subserve the purposes of education. No city was 
ever built with the solo object of being incoiporated, but is in- 
corporated as affording the best means of being well governed. 
The power of creating a corporation is never used for its own 
sake, but for the purpose of effecting something else. No suffi- 
cient reason is, therefore, perceived, why it may not pass as in- 
cidental to those powers which are expressly given, if it be a 
direct mode of executing them. 

But the Constitution of the United States has not left the ri^ 
of Congress to employ the necessary means, for the execution of 
the powers confer^ on the government, to general reasoning. 
To its enumeration of powers is added that of making *‘all laws 
which shall be necessary and proper, for carrying into execution 
the foregoing powers, and all other powers vested by this Con- 
stitution, in the govemmeiit of the United States, or in any de- 
partment thereof ” 

The counsel for the state of Maryland have urged various argu- 
ments, to prove that this clause, though in terms a grant of power, 
is not so in effect; but is really restrictive of the general ri^t, 
which might otherwise be implied, of selecting meEuis for ex- 
ecuting the enumerated powers. 

In support of this proposition, they have found it necessary to 
contend, that this dause was inserted for the purpose of oon- 
ferring on Congress the power of making laws. That, without it, 
doubts ml^t be entertained, whether Congress could exerdse 
its powers in the form of legislation. 

But could this be the object for which it was inserted? . ♦ . 
That a legislature, endowed with legislative powers, can legislate, 
is a proposition too self-evident to have been questioned. 
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But the argument on which most reliance is placed, is drawn 
from the pe^ar language of this clause. Congress is not em- 
powered by it to make all laws, which may have relation to the 
powers cozened on the govemment, but such only as may be 
“nec^sary and proper ” for carrying them into execution. The 
word ^e^ary Is considered as controlling the whole sentence, 
and as limiting the right to pass lav^for the execution of the 
granted powers, to such as are Indis^^able, and without which^ 
3ie power would be nugatory. That it excludes the choice of 
means, and leaves to Congress, in each case, that only which is 
most direct and simple. 

Is it true, that this is the sense in which the word ^‘necessary** 
is always used? Does it always import an absolute physical ne- 
cessity, so strong, that one thing, to which another may be termed 
necessary, cannot exist without that other? We thlnh it does not. 
If reference be had to its use, in the common aBairs of the world, 
or in approved authors, we find that it frequently imports no 
more than that one thing Is convenient, or useful, or essential to 
another. To employ the means necessary to an end, is generally 
understood as employing any means cdculated to produce the 
end, and not as beliig confined to those single means, without 
whi^ the end would be entirely unattainable. is the char-' 
actor of human language, that no word conveys to the rhind, in 
all situations, one single definite idea; and nothing is more com- 
mon than to use words in a figurative sense. Almost all oompo^ 
lions contain words, which, t^en in their rigorous sense, would 
convey a meaning difFeient from that which is obviously in-, 
tended. It Is essential to just construction, that many words 
which import something excessive, should be understood in a 
more mitigated sense-in diat sense which common usage justi- 
fies, The word "necessary” is of this description. It has not a fixed 
character peculiar to itself. It admits of dl degrees of compari- 
son; and is often connected with other words, which increase or 
diminish the impression the mind receives of the urgency it im- 
parts. A thing may be necessary, very necessary, absolutely or in- 
dispensably necessary. To no mind would the same idea be eon- 
veyed, by these seveml phrases. . . . This word, then, like 
others, is used in various senses; and, in its constnictioh, the sub- 
ject, the context, the intention of the person using them, are all 
to be taken into view. 

Let this be done in the case under consideration. The subject 
is the execution of those great powers on which the welfare of a 
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nation essentially depends. It must have been the Intention of 
those who gave these powers, to insure, as far as human pru- 
dence could insure, beneficial execution. This could not be 
done by confining the choice of means to such narrow limits as 
not to leave it in the power of Congress to adopt any whidi 
might be appropriate, and which were conducive to the end. 
This provision is made in a constitution intended to endure for 
ages to come, and, consequently, to be adapted to the various 
crises of human affairs. To have prescribed the means by which 
govenrnient should, in all future time, execute its powers, would 
have been to change, entirely, the character of the instrument, 
and give it the propertlGS of a legal code. It would have been 
an unwise attempt to provide, by immutable rules, for exigencies 
which, if foreseen at ^1, must have been seen dimly, and which 
can be best provided for as they occur. To have declared that 
the best means shall not be used, but those alone without which 
the power given would be nugatory, would have been to deprive 
the legislature of the capacity to avail itself of experience, to 
exerdse itS'ieason, and to accommodate its legislation to cdicum* 
stances. . . * 

But the argument which most conclusively demonstrates the 
error of the construction contended for by the counsel for the 
state of Maryland, is founded on the intention qf the convention, 
as manifested in the wlmle clause. To waste time and argument 
in proving that, without it, Congress might cany its powers into 
execution, would be not much less idle than to hold a lighted 
taper to the sun. As little can it be required to prove, that in the 
absence of this clause, Congress would have some choice of 
means. That it might employ Biose which, in its judgment, would 
most advantageously the object to be accomplished. That 
any means adapted to the end, any means which tended directly 
to the execution of the oonstitutional powers of the government, 
were in themselves constitutionaL This clause, as construed by 
the state of Maryland, would abridge and almost annihilate this 
useful and necessary right of the legislature to select its means. 
That this could not be intended, is, we should think, had it not 
been already controverted, too apparent for controversy. We 
^think so for the following reasons: 

1, The clause is placed aifiong the powers of Congress, not 
among the limitations on those powers. 

2. Its terms purport to enlarge, not to diminish the powers 
vested in the government. It purports to be an additional power. 
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not a restrictiGD on those already granted. No reason has been 
or can be assigned, far Hius concealing an intention to noiixnv 
the discretion of the national legislature, under \vords which 
purport to enlarge it. The framers of the ConstittitiQn wished its 
adoption, and well knew that it would be endangered by its 
strength, not by its weakness. Had they been capable of usiiig 
language which would convey to the eye one idea, and, after 
deep reflection, impress on the mind another, they would rather 
have disguised the grant of power, than its limitaCioD. If, then, 
their intention bad been, by this clause, to restrain the free use 
of means which might otherwise have been implied, that inten- 
tion would have been inserted in another place, and would 
have been expressed in terms resembling these: *ln carrying into 
execution the foregoing powers, and all others,** etc., “no laws 
shall be passed but such as are necessary and proper.** Had the 
intentiou been to make this clause restrictive, it would unques- 
tionably have been so in form as well as in ^ect. 

The result of the most careful and attentive consideration be- 
stowed upon this clause is, that if it does not enlarge, it caimot 
be construed to restrain the powers of Congress, or to impair 
the right of the legislature to exercise its best judgment in the 
selection of measures to carry into execution the constihitional 
powers of the government If no other motive for its insertion 
can be suggested, a sufficient one is found ir. the desire to re- 
move all doubts respecting the right to legislate oii that vast 
mass of incidental powers which must be involved In the Con- 
stitution, if that Instrument be not a splendid bauble. 

We admit, as all must admit, that the powers of the govern- 
ment are limited, and that its limits are not to be transcended. 
But we think the sound construction of the Constitution must 
allow to the national legislature that discretion, with respect to 
the means by which the powers it confers are to be carried into 
execution, which will enable that body to perform the high 
duties assigned to It, in the manner most beneficial to the people. 
Let the end be legitimate, let it be within the scope of the 
Constitution, and all means which are appropriate, which are 
plainly adapted to that end, which are not prohibited, but con- 
sist with the letter and qjirit of the Constitution, are constitu- 
tional. ... * 

If a corporation may be employed indiscriminately with other 
means to carry into execution the powers of the government, no 
particular reason can be assigned for exduding the use of a 
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bank, if required far its fiscal operations. To use one, must be 
within the discretioti of Congress, if it be an appropriate mode of 
executing the powers of government. That it Is a convenient, a 
useful, and essential instnunent in the prosecution of its fiscal 
operations, is not now a subject of controversy. AH those who 
have been concerned in the admmistiation of our finances, have 
concurred in representing its importance and necessity; and so 
strongly have they been fclt, that statesmen of the first class, 
whose previous oplofons against it had been confirmed by every 
circumstance which can & the human judgment, have yielded 
those opinions to the exigencies of the nation. , . . 

After the most deliberate consideration, it is (he unanimous 
and decided opinion of this Court, that the act to incorporate 
I the Bank of the United States is a law made in pursuance of the 
IConstitntion, and is a part of the supreme law of the land. . . . 

It being the opinion of the Court that the act incorporating the 
bank is constitutional; and that the power of establishing a 
branch in the state of Maryland might be properly exercised by 
the bank itself, we proceed to inquire: 

2. Whether the state of Maryland may, without violating the 
Constitution, taxjhat branch? 

That the power of taxation is one of vital importance; that it 
is retained hy the states; that it is not abridged by the grant of a 
similar power to (he government of the Union; that it is to be 
concurrently exercised by the two governments; are truths which 
have never been denied. But such is the paramount character of 
the Cojistitution, that its capacity to withdraw any subject from 
the action of even this power, is admitted. The states are ex- 
pressly forbidden to lay any duties on imports or exports, ex- 
cept what may be absoli-tely necessary for executing their in- 
spection laws. If the obligation of this prohibition must be con- 
c^ed-if it may restrain a state from the exerdse of its taxing 
power on imports and exports, the same paramount character 
would seem to restrain, as it certainly may restrain, a state from 
such other exercise of ^is power, as is in '^ts nature incompatible 
with, and repugnant to, the constitutional laws of the Union. A 
law, absolutdy repugnant to another, as entirely repeals that 
other as if express terms of repeal were used. 

On this ground, the counsel for the bank place its claim to be 
exempted from the power of a state to tar its operations. There 
is no express provision for the case; but the claim has been 
sustained on a principle which so entirely pervades the Consti' 
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tutioD, is so intennixed with the materials which compose it, so 
interwoven with its web, so blended with its texture, as to be 
incapable of being separated £rom it, without rending it into 
shie^. 

This great pdnclple is, that the ConsUtutlon and the laws 
!Xiade in punoanoe thereof are supreme; that they control the 
constitution and laws of the respective states, and cannot be 
controlled by them. From this, which may be almost termed an 
axiom, other propositioiis are deduced as ooro'laries, on the truth 
or error of whic^ and on their appUcation to this case, the cause 
has been supposed to depend. Tliese are, 1. That a power to 
create implla a power to preserve. 2. That a power to destroy, 
if wielded by a different hand, is hostile to, and incompatible 
with, these powers to create and preserve. 3. That where this 
repugnancy exists, that authority which is supreme must con* 
trol, not yield to that over which it is supreme. , , . 

The power of Congress to create, and of course to coatimic, 
the bank, was the subject of the preceding part of this opinion; 
and is no longer to be considered as questionable. 

That the power of taxing it by the states may be exercised so 
as to destroy it, is too obvious to be denied. But taxation is said 
to be an absolute power, which acknowledges no other limits 
than those expressly prescribed in the Constitution, and like 
sovereign power of every odier descriptioD, is trusted to the 
discretion ^ those who use it. . . • 

The argument on the part of the state of Maryland, % rot 
that the states may ditectly resist a law of Congress, but that 
they may exercise their aclmowledged powers upon it, and that 
the Constitution leaves them this right in the confidence that 
they will not abuse it * « . 

That the power to tax involves the power to destroy; that the 
power to destroy may defeat and render useless the power to 
create; that there is a plain repugnance, In conferring on one 
government a power to control the constitutional measures of 
another, which other, with respect to those veiy measures, is 
declared to be supreme over tlmt which exerts control, are 
propositions not to be denied. But all inconsistoncies are to be 
reconciled by the magic of the word confidence. Taxation, it is 
said, does not necessarily and unavoidably destroy. To cai^ it 
to the excess of destruction would be an abuse, to presume which, 
would banish that confidence which is essential to all government 

But is this a case of confidence? Would the people of any one 
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state trust those of another with a power to contiol the nost 
insignificant operations of thek state government? We know they 
would not Why, then, should we suppose that the people of 
any one state should be wilting io trust those of another with 
a power to control the operations of a goveinment to which 
they have confided their most important and most valuable in- 
terests? In the legislature of the Union alone, are all represented. 
The legislature of the Union alone, therefore, can be trusted by 
the people with the power of controlling measures which con- i 
cem all, in the confidence that it will not be abused. This, then, is 
not a case of confidence, and we must consider it as it really is. 

If we apply -the principle for which th£ state of Maryland con- 
tends, to tl^ Constitution generally, we riiall find it capable of 
changing totally the character of that instrument We ^laU find 
it capable of arresting all the measures of the goveizunent, and 
of prostrating it at the foot of the states. The American people 
have declar^ their Constitution, and the laws made in pur- 
suance thereof, to be supreme; but this principle would transfer 
the supremacy, in fact, to the states. 

If the states may tar one instrument, employed by the gov- 
einment in the execution of its powers, they may tax any and 
every other InstrumenUThey may tax the mail; th^ may tax the 
mint; they may tax patent rights; they may tax the p^ers of 
the custom-house; they may tax judicial process; they may tax , 
all the means employed by the government, to an excess which 
would defeat all the ends of govenunent. This was not Intended 
by the American people. They did not design to make their gov- 
ernment dependent on the states. . . . 

It has also been insisted, that, as the power of taxation in the 
general and state governments is acknowledged to be concur- 
rent, every argument which would sustain the right of the gen- 
eral government to tax banks chartered by the states, will equally 
sustain the right of the states to tax banb chartered by the 
general government 

But the cases are not on the same reason. The people of 
all the stales have created the general government, and have 
conferred upon it the general power of taxation, The people of 
all the states, and the states themselves, are represented in Gon- 
gze^, aod, by their leprcscntarives, exercise this power. When 
the^ tax chartered institutions of the states, they tax their 
constitvents; and these taxes must be uniform. But when a state 
taxes the operations of the government of the United States, It 
acts upon institutions created, not by their own constituents, 
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but by people over wbom tkey elaim no conboA. It acts upon the 
measures of a government created by others ns well as them- 
selves^ for fhe benefit of others in coHunon with themselves. The 
diiference is that which always exists, and always must exist, be- 
tween the action of the whole on a part, and the action of a part 
on the whole-betwcen the laws of a goveniment declared to be 
supreme, and those of a government which, when in opposition 
to those laws, is not supreme. 

But if the full ap^cation of this argument could be admitted, 
it might bring into question the right of Congress to tax the state 
banks, and o^d not prove the right of tl^ states to tax the 
Bank of the United States. 

The Court has bestowed on this subject its most deliberate 
consideration. The result is a conviction that the states have no 
power, by taxation or otherwise, to retard, impede, bmden, or in 
any manner control, the operations of the constitutional law? 
enacted by Congress to cany into execution the powers vested 
in the general government This is, we think, the unavoidable 
GODsequcnce of that supremacy wliich the Constitution has de- 
elared. 

We are unanimously of opinion, that the law passed by the 
legislature of Maryland, imposing a tax on the Baidc of the 
United States, is unconstitutional and void. 

This opinion does not deprive the states of any resources which 
they orlgipaTly possessed, it does not extend to a tax paid by the 
real property of the bank, in common with the other real prop- 
erty within the state, nor to a tax imposed on the interest which 
the dtizens of Maryland may bold in this institution, in com- 
mon with other property of the same description throughout the 
state. But this is a tax on the operations of the bank, and is, 
consequendy, a tax on the operation of an instrument employed 
fay the government of the Union to carry its powers into execu- 
tion. Such a tax must be unconstitutioDal. . . . 

^^ersed and annulled. 

Comment 

The opinion falls into two distinct parts— the exposition of the doc-' 
trine of implied powers, and the treatment of the problem of state 
taxation 

The doctrine of implied powers. Marshairs great affirmation that 
*we must never forget that it is a cemstifutiem we are expounding . . . 
-a constitution, intended to endxire for ages to come, and consequently, 
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to be adapted to ibe various crises of human ofairs,” has become 
the first prmcipld of judicial statesmanship. His “Let the end 
be legitimate ...” is now vutually as much a part of the Constitution 
as if it were written in the text, 

^ We, the children of a later day which accepts these propositions 
as wise aidhutterly right, may not realize how mudi strength of 
character Chief Justice displayed in proclaiinkig them so un- 
fiqinvocally. Though Marshall had learned to possess his soul in peace, 
he had a sincere creving for the approbation of his compatiiDts. When 
he returned to his home in Hichmond he was disturb^ to find that 
a tremendous attack upon his opmiou was being conceited, by a 
brilliant coterie of state-rigbts dogmatisis. ^iir opinion in the Bank 
Case has aroused the sleeping spirit of Virgima, if indeed it ever 
sleeps* be reported to Justice Story. *lt will, 1 understand, be at- 
tacted in the papers with some asperity, and as those who favor it 
never write for the publick it will remain undefended & of course be 
considered as dmnabiy heretkal'* [Beveridge, op. cit., IV, 313.] 
f Fersondiiu One of the slcififul dialectidans of strict construction 
was Spencer Boane, Judge of the Virginia Court of Appeals, who dis- 
guised himself by varions pen names. (The fanatical attachment to 
“state sovereignty” as against adequate naticuml authority expressed 
by these writers in 1819 and 1820 remind one of the comparable 
jealousies voiced in the debate over the League of Nations just a 
century later.) Ibese attacks bothered Marsh^to the point where 
he took a step quite out of keeping with his customary dignity. He 
prepared a series of articles in reply to Roonei, and arranged through 
Justice Washington to have them published anonymously in a 
enlist newspaper in Fbiladelphia. But Marshall the controversialist 
was far inferior to Marshall ie Chief Justice; moreover, his articles 
were so garbled m piiotiag os to make him doubly anxious that his 
authorship remain hidden. Marshall, it should be recalled, had be- 
come Chief Justice on January 27, 1801, by appointment of Presl- 
deot Adams. Jefferson became Resident on March 4. It wai well 
known that Jefferson had expected, if the vacancy fell to him, to 
appoint Spencer Boane, the Jealous censor of federal authority. This 
seems b be one point where history was appredably deflected by 
the character of a great man. 

While dealing with personalia, one further point Is worth noting. 
Marshall, who had long held sb^ of the Bank of the United States, 
sold It when he learned of the bringiDg of a suit which would surely 
come up to the Supreme Court. It would have been improper b sit 
• m a case in which he had a peouniary interest; and, certainly, it was 
1 wiser to sell the stock than to disqudify himself hoai hearing prob- 
ably the most important ease that came before the Court during his 
34 years of service. 
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^Stafe taxation and federal imiTUiniiy. The second bnmch of Maz^ 
shall's opinion has not resisted the erosiDn of criticism as has the first 
Was it necessaiity fame that because Congress saw fit to create a cor- 
poration to engage in some activity in wMch the federal government 
had a legitimate interest, the corporation must be exempt ^oin even 
nimdisciiinmatDty state taxation? In the movement ofi^tional ex- 
pansion which came with the Civil War, Congress gsW charters to 
railroads in the West Would such a railroad company be imiDime to 
taxation in the states through which its fines ran? Jn Union Pacific 
Railroad Co. v. Feniston, 18 WaL 6 (I873)> the Court sustained non- 
discrlmlnatory state taxation over a vigorous dissent based upon Mc- 
CiiUoch V. Maryland. Of course no state may be allowed to tear down 
that udiich the United States has built up. but immimity to the 
normal state taxation may not be essential to that result. Martiiall 
suggests as clearly obnoxious a state tax on patent rights. But is it 
really good sense that one whose income is d^ved from a patent or 
a cjopyright— privileges enjoyed under federal legislation^ould be 
exempt from the state income tax by which all about him are com- 
pelled to contribute to the general good? In what concdvable way 
would the United States be strengthened thereby? In Long v. Rodc- 
woodf 277 U.S. 142 (1928), the Supreme Court, by a bare majority, 
followed Marshall's reasoning even to this aorbitant result^ but four 
years later, ^pon a re-examination of the question," the Court agreed 
uoanimoualy in holding that tins had gone too far. Fox Film Corp. o. 
Doyle, 288 U.S. 128 (1932). Indeed Marshall's andysis of the problem 
of mtergovenunental immunities, like the first map brought back by 
some early explorer, has proved to be not quite accurate in its orleota- 
tion, so that those who came after have at times been led somewhat 
astray. In Graves v. New Yoiic ex rel, CTIeefe, 306 U.S. 466 (1639), 
the Court made a more acenrate survey of the same teiram. 


In NEAGLE 

135 U,S. 1, 10 S.a 658, 34 L.Ed 55 (1890). 

Appeal from the Cinmit Court of the United States for the Northern 
District of California. 


Introduction 

The cold law of this case is that where the statute authorizes fed- 
eral courts to release, on writ of habeas corpus, one who is held in 
custody ‘'for an act done or omitted in pursuance of a law of the 
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United States ” it Is not requisite lihat petitioner poiiit to any 
specific statute of Congress under which he acted. Any obligation 
fairly inferable from the Constitutian, or any duty of a United States 
to be derived from the gener^ scope of his lawful duties, is a 
within the meaning of the statute. 

the controversy. }vstice Field, in his progress through his judicial 
circuit, haj^ been attacked by one Terry; Neagle, a deputy United 
States marshal detailed to protect the Justice, shot and killed the as- 
sailant. Neagle was thereupon arrest^ by a CaUfonua sherifi and 
held on a chuge of murder. He applied to the federal court to be re- 
leased from state custody under the statute quoted above. The cir- 
cuit court granted the petition, and on an appeal by the sheriff, the 
Supreme Court afOtmed the judgment releasing Nea^ 

Justice Field. Quite aside from the vigorous opinion Justice MlUei 
wrote for the Supreme Court, a cursory review of the hfetoncal back- 
ground gives an insight into some sigmScant aspects of American 
civilization at that period. The case has all the human interest that a 
Hollywood producer cxnild desire. The scenario would open with a 
view of a New England parsonage where the Reverend David Dud- 
ley Field and his ^e, on a sali^ of a few hundred dollais a year, 
are raising their large and interesting family. Among the children is 
Stephen J. Field, later to be a Justice of the Supreme Court and the 
central figure in the stoiy. We also note David Dudley, his eldest 
brother, ev^atually one of the great masters of the legal profession- 
a leader io the codification of municipal and of international law and. 
on die bad side, an astute practitioner serving the interests of *3oss’* 
Tweed, jubilee Jim” Fisk, and other notorious malefactors. The 
family scene indudes Cyrus Field, who was to gain a place in his- 
tory by laying the Atlantic cable. And then the youngest brother, 
Henry^later distiztguished as a dergyman and today well-known to 
readers of the no^'el All This and Heaven Too. One of the daughters 
married a missionary and went to Asia Minor; their son, David J, 
Brewer, sat ou the Supreme Court from 1889 to 1910. will say 
that Horatio Algeria success stories exaggerated the promise of 
American life at the middle of the nineteen^ centuiy? 

Our oonceiu is with Stephen J. Field, Justice of the Supreme Court 
from 1803 to 1897. [See Carl B. Swisher, Stephen /. Field, Crafts- 
man of the Law, The Brookings Institution, Was^gton, D, G. (1930).] 
Field went to California in 1849 and plunged into the rough and 
tumble of frontier life-as he himself later recounted in an indulgent 
autobiographica] sketch, Persond Bemhiscences of Early Days in 
Calffomia. In 1857 Field was appointed to the Supreme Court of the 
state, where for a time he sat beside Chief Justice David S. Terry. 
Terry is the man who thirty-two years later, was shot in the course 
of an assault on Field. In 1803 Field was appointed to the Supreme 
Court of the United States (at the urging of David Dudley Field, 
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wto as a prominent war Democrat had I^resident Lincoln’s ear), Jus-' 
tice Field was assigned to the Western circuit. Thus each summer, 
\tdien the Supreme Court was not sitting, he would go to the Pacific 
Coast to assist in the holding of the various federal dicult courts, 

A Western Zoiwuit. One of the cases that came before Justice Field 
on the dtcuit was die protracted suit of Sharon v. HilL William 
Sharon was a wealthy banker, mine owner, and Senator from Nevada 
—a red-blooded man who took what he wanted. Saroh Althea Hill 
was a flirtatious and dangerous lady. They saw much of one another, 
then became estranged; presently Miss IM produced a paper which 
she claimed was a decimation of marriage signed by Sharon. She 
sought a divoroe and a division of Sharon'’8 estate. Sharon brought 
suit In the federal drciiit couit at San Frandsco, alleging diversity 
of citizenship, and asking for a decree that the declaration bad been 
forged and was a nullity, The court decided in Sharon’s favor and de- 
creed that Hill should suirender the paper to be canceled. Sharon 
died. Miss Hill married Terry, the former chief justice. Sharon s son 
as executor went into the federal court with a view to obtaining execu- 
tion of the decree that the forged dedaration be suirendered. On 
September 3, ISflS, Justice Field in the circuit court at San Francisco 
read a judgment in Sharon’s favor. Mrs, Terry arose and made a 
scene, and Justice Field directed the marshal to remove her from the 
oouittoom. This was done, with the aid of the deputy marshai Neagle. 
The instant hands were laid on his vrife, Teny went into adioii. A 
general fracas ensued; Terry drew a bowie knife; a baded revolver 
was kter found in Mrs. Terry's satchd. The updiot of this lively 
frontier scene was that Terry and wife were summarily sentenced to 
impiisomnent for contempt o£ court. The Supreme Court sustained the 
circuit court, both as to it^ judgment in favor of Sharon, Terry et vx. V. 
Sharon, 131 U.S. 40 (1889), and as to sentencing Teny to six mootfas 
imprisonment for contempt. In re Terry, 128 U.S. 289 (1888), (Of 
course, Field, J., did not partidpats in either case in the Supreme 
Court,) 

Throughout the winter that followed, the Terrys made dark threats 
as to what they would do to Justice Field if he dared to set foot in 
Califoniia. Their talk ranged hum slapping, nose pulling, acd hors^ 
whipping to dueling and killing. The affair became notorious. The 
Attorney General directed the United States moishal to take Special 
precautions to protect the federal judges. Field returned to his ciicuit 
in the summer of 1889, and Kea^ was charged to accompaiiy and 
protect him, (As the statute required the Justices to visit each circuit 
court only once in two yeais. Justice Field could have stayed away 
from the court at San Frandsoo until 1890, But he was never one to 
shirk a hazardous duty. He said; "As a judge of the highest court in 
the country, I should be adiamed to look any man in the face If I 
allowed a ruffian, by threats against my person, to keep me from hold- 
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ing tlie regular ceurts of my dxcult ” [Quoted by Swisher, p. S43.] 

Tlie inevitBble eotfiuoter finally occuned in a railroad lestauiant 
on. the line between Los Angeles and San Francisco. The Terrys had 
boarded Field's train en route. Field, refusing -to have breakfast In 
the seclusion of the coach, walked into the restaurant and sat down, 
Neagle at his side. The Tenys entered. A little later Terry approached 
Field hum the rear and struck him, on one side of the head and then 
on the other. Neagle jumped up and (as he testified), seeing Teny 
make a motion as if to draw a knife, shot and lolled him. 

Mis. T«ny endeavored io stir up the bystanders to lynch Justice 
Field and Neagle. Ihen the sheriff arrived and arrested the deputy 
mandifll, ovcT Field's protest Mis. Teny swore out a complaint charge 
ing Field and Neagle with murder. What followed illustrates the dra* 
made quality whi^ often marked fhe administration of justice in a 
frontier environment- The sheriff went to arrest Justice Field. By at- 
rangement, the wairent was served at the federal court. Field had had 
a petition for a writ of habeas perpus prepared, and, the moment the 
arrest was made, the petition was presented to the federal eircidt judges 
and granted. That let Justice Field out of the sheriff's custody, though 
the darge stood. The governor, however, told the Attorney General 
that these proceedings against tire Justice woe a disgrace to the state, 
and this initiative led to dismissing the case against Field. But Neagle 
fonained in jail, in a conununity where Terry had had many hiends. 
He faced wi& some amdety the prospect of a trial in the state court 
before a jury drawn fnxm the vidnage^if meantime Mrs. Teny did 
not stir some hotheads to more precipitate action. 

Hslation of federal to state autho^. What is the relatioo between 
federal and state audiority In such a situation? To be snre, poriiqary 
responsibility for the maintenance of rests with the state. But 
suppose that one has done an act on behalf of the United States 
which, if not justified, would be criminaL Must such a person be left 
bo make his peace wi^ the state? Or may the United States extend its 
hand and command that, if the accused can show to a federal court 
that he acted under the authority of the United States, be shall forth' 
with be released Bom the state's custody? I/t re Neagle shows that 
the answer to the last question h Yes. The federal circuit court granted 
Neogle's petition for a writ of habeas corpus and, after a veiy full 
hearing, discharged him. The sheriff appealed to the Supreme Court 

Opinion 

Mi. Justice Mnun deHvered the opinion of the Court 

If it be true, as stated in tliis order of the court discharging 
the prisoner, that ha was held *‘m custody for an act done in 
pursuance of a law of tiie United States, azid ^ custody in viola' 
tion of the Constitution and laws of the United States," there 
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does not seem to be amy doubt that, under the statute on that 
subject, he was properly discbaiiged by the ciruuit court. • . . 

These are the materid dicmostances pnxiaced in evidence be- 
fore the circuit court on the hearing of this habeas corpus case. 
It is but a short sketch of a history which is given in over five 
hundred pages in the record, but we think it is suffident to en- 
able us to apply the law of the case to the question before us. 
Without a more minute -dfscossion of this testimony, it produces 
upon us the conviction of a settled purpose on the part of Terry 
and his wife, amountiDg to a conspiracy, to murder Justice Field. 
And we are quite sure that if Neagle had been merely a brother 
or a i^iid of Judge Field, traveling with him, and aware of all 
-the previous relations of Terry to the Judge, as he was, of his 
bitter animosity, his declared purpose to have revenge even to 
the point of killing him, he would have been justifi^ in what 
he did in defense of Mr. Justice Field’s life, and possibly of his 
own. 

But such a jiisdficafioB would be a proper subject for consid- 
eration on a 4iial of the case for murder in the courts of the state 
of California, and there exists no authority in the courts of the 
United States to discharge the prisoner while held in custody 
by the state authorities for this offense, unless there be jFoimd 
in aid of the defense of the prisoner some element of power and 
authority asserted under the government of the United States. 

This element is said to be found in the facts that Mr. Justice 
Field, when attacked, was in the immediate discharge of his duty 
as judge of the circuit courts of the United States within Cali- 
fomia', that the assault upon him grew out of the animosity of 
Terry and wife, arising out of the previous discharge of his duty 
as cirouit justice in the case for whidi they were committed for 
contempt of court; and that the deputy marshal of the United 
States, who killed Teny in defense of Field's life, was charged 
with a duty under the law of the United States to protect Field 
from the violence which Terry was inflicting, and which was in- 
tended to lead to Field's death. 

To the inquiry Nvhether this proposition is sustained by law 
and the facts which we have recited, we now address our^ves. 

Mr Justice Field was a member of the Supreme Ckmrt of the 
United States, and had been a member of that Court for over a 
quarter of a century, during which he had become venerable for 
his age and for his long and valuable service in that Court The 
business of the Supreme Court has become so exacting that fM 
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many years past the Justices of it have been oompelled to le- 
main for the larger part of the year In Washington dty, from 
whatever part of the country they may have been appointed. 
The tena for each year, induing Ae necessary travel and prep- 
arations to attend at its beginning, has generally lasted from 
eight to nine months. But the Justices of this Court have im- 
posed on them other duties, the most Important of which arise 
out of the fact that they are also judges of the circuit courts of 
the United States. Of these circuits fiiere are nine, to each of 
which a Justice of the Supreme Court is allotted . . . 

We have no doubt that Mr. Justice Field when attacked by 
Teny was engaged in the discharge of his duties as circiiit jus- 
tice of the Ninth Circuit, and was entitled to all the protection 
under those circumstances which the law could give him. 

It is urged, however, that there exists no statute authorizing 
any such protection as that whidi Neagle was instructed to give 
Judge Fidd in the present case, and indeed no protection what- 
ever against a vindictive or malicious assault growing out of the 
faithful discharge of bis official duties; and that the language 
of section 753 of the Revised Statutes, that the party seeking the 
benefit of the writ of habeas corpus must in this connection show 
that be is custody lor an act done or omitted in pursuance 
of a law of the United States,' makes it necessary that upon this 
occasion it should b| shown that the act for which Neagle is im- 
prisoned was done by virtue of an act of Congress, It Is not sup- 
posed that any special act of Congress exists wHch authorizes 
the marshals or deputy marshals of the United States in express 
tenns to accompany the judges of the Supreme Court through 
tbeir circuits, act as a bodyguard to diem, to defend them 
against maheious assaults agai^ their persons. But we are of 
opinion that this view of the statute is an unwarranted restric- 
tion of the meaning of a law designed to extend in a liberal man- 
ner the benefit of the writ of habeas corpus to persons imprisp 
oned for the performance of their duty. And we are satMed 
that if it was the duty of Nea^e, under ie drcumslances, a duty 
which could only arise under the laws of the United States, to 
defend Mr. Justice Field ftom a murderous attack upon him, he 
brings himself within the meaning of the section we have re- 
cited. This view of the subjefct is confinned by the alternative 
provision, that he must be in custody ‘'for an act done or omitted 
in pursuance of a law of the United States or of an order, proc- 
ess, or decree of a court or judge thereof, or is in custody in 
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violation of the Constitution or of a law or treaty of the United 
States." 

In the view we tate of the Constitution of the United States, 
any obligation fairly aad properly inferrible from that instm- 
ment, or any duty of the marshal to be derived from the general 
scope of his duties under the laws of the United States, is "a 
law" within the meaning of this phrase. It would he a great 
reproach to the system of government of the United States, de- 
clared to be within its sphere sovereign and supreme, if there is 
to be found within tiie domain of its powers no means of pro- 
tecting the judges, In the conscientious and faithful discharge of 
their duties, from the malice and hatred of those upon whom 
their judgments may operate unfavorably. , . . 

Where, then, are we to look for the protection which we have 
shown Judge Field was entitled to when engaged in the dis- 
charge of his official duties? Not to the courts of the United 
States; because, as has been more than once said in this Court, 
in the division of the powers of government between the three 
great departments, executive, legislative and judicial, the judi- 
cial is the weakest for the purposes of self-protection and for 
the enforcement of the powers which it exercises. The minis- 
terial officers throng whom its commands must be executed are 
marshals of the United States, and belong emphatically to the 
executive department of the government. They are appointed by 
the President, with the advice and consent of the Senate. They 
are removable from office at his pleasure. They are subjected by 
act of Omgress to the supervisum and control of the Department 
of Justice, in the hands of one of the cabinet officers of the Presi- 
dent, and their compensation is provided by acts of Congress. 
The same may be said of the district attorneys of the United 
States, who prosecute and defend the claims of the government 
in the courts. 

The legislative branch of the government can only protect 
the judicial officers by the enactment of laws for that purpose, 
and the argument we are now oombating assumes that no such 
law has been passed by Congress. 

If we turn to the executive department of the government, we 
ffiid a very different condition of affairs. The Constitution, Article 
2, section 3, declares that the Pitesident ‘‘shall take Care that 
t^ Laws be faithfully executed,’* and he is provided with the 
means of fulfilling (his obligation by his authority to oommissioo 
all the officers of the United States, and, by and with the advice 



m 


INTERGOVERNMENTAL REUTIONS 


and consent of die Senate, to appoint the most important of 
them and to fill vacancies. He is declared to be commander « 
chief of the anny and navy of the United States, the duties 
Which are thus imposed upon him he is further enabled to per- 
form by the recognition in the Constitution, and the creation by 
acts of Congress, of executive departments, which have varied 
in number from hmr or £ve to seven or eight, the heads of which 
are fatnfiiaily called cabinet ministers. These aid him in the 
perfonnance of the great duties of his office, and represent him 
in a thousand acts to which it can hardly be supposed his per- 
sonal attention is caHed, and thus he is enabled to fulfill the 
duty of his great department, expressed in the phrase that ‘be 
shall take Care that tiie Laws be faithfully executed.” 

Is diis -doty limited to the enforcement of acts of Congress or 
of tmaties of the United States according to their express terns, 
or does it include the rights, duties, and obligations growing out 
of the Gonstitutian itself, our international rdations, and afi die 
protection implied by the nature of the gavemmeot under the 
Constitution? , . , 

We cannot doubt the power of the President to take measures 
for die protection of a judge jpf one of the courts of the United 
States, who, while in the dfscharge of (he duties of his office, is 
dueatened with a personal attack which may probaoly result in 
his death, and we think it clear that where this protection is to 
be afforded through the dvil power, the Department of Justice 
is the proper one to set m motiou die necessary means of pro- 
tection. 'Ibe correspondence already dted in this opinion be- 
tween the marshal of the Northern District of California, and 
the Attorney General, and the district attorney of the United 
States for that district, althou^ prescribing no very specific mode 
of affording his protection by the Attorney General, is sufficient, 
we think, to wanant the marshal in taking the steps which he 
did take, in making the provision which he did make, for the 
protection and defense of Mr. Justice Field, 

But there is positive law investing the marshals and thdr 
deputies with powers which not only justify what Marshal 
Neagle did in this matter, but which imposed it upon him as a 
duty. In chapter 14 of the Revised Statutes of the United States, 
which is devoted to the appointment and duties of the district 
attorneys, marshals, and clerks of courts of the United States, 
section 7BS declares; * 

“the marshals and their deputies shall have, in e?ch state, 
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the same powers, in executing the laws.of the United States, os 
the sheriffs and their deputies in such state may have, by law, in 
executing the laws thereof.” 

If, therefore, a sheriff of the state of California was author- 
ized to do in regard to the laws of California what Neagle did, 
that is, if he is authorized to keep the peace, to protect a judge 
from assault and murder, then Neagle was authorized to do the 
sajne thing In reference to the laws of the United States. . . , 

That th^ Is a peace of the United States; that a man assault- 
ing a judge of the United States while in the discharge of his 
dudes violates that peace; that in such case the marshal of the 
United States stands in ^e same relation to the peace of the 
United States which the sheriff of the county does to the peace 
of the state of California are questions too clear to iieed argu- 
ment to prove them. That it would be the duty of a sheriff, if 
one had been j)resent at this assault by Terry upon Judge Field, 
to prevent this breach of the peace, to prevent this assault, to 
prevent the murder which was contemplated by it, canDOt be 
doubt^ And if, in performing this duty, it became necessary 
for the protection of Judge Field, or of himself, to kill Terry, 
in a case where, Wee this, it was evidently a question of the 
choice of who should be killed, the assailant and violator of the 
law and disturber of the peace, or the unoffending man who was 
to his power, there can be no question of the authority of the 
Acriff to have killed Terry. So the marshal of the United States, 
diarged with the duty of protecting and guarding the judge 
of the United States court against dbis special assart upon 
person and his life, being present at the critical moment, rvhen 
prompt action was uecessary* found it to be his - duty, a duty 
which he had no liberty to refuse to perform, to take the steps 
which resulted in Terry's death. This duty was imposed on him 
by the section of the Revised Statutes which we have cited, in 
pnnnection with the powers conferred by the state of Califoniia 
ppon its peace officers, which become, by this statute, in proper 
cases, transferred as duties to the marshals of the United 
States. . . . 

The result at which we have arrived upon this examinatiOD is,' 
that in the pretection of the person and the life of Mr. Justice 
Field while ki tide discharge of his afiicial duties, Neagle was au- 
thorized to resist the attack of Terry upon him; that Neagle was 
cmrect in the belief that without prompt actieu on his part the 
assault of Terry upon the judge would have ended in the death 
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of -the latter* that suoh being his well-founded belief, he was jus- 
tified in taking the life of Teny, as the ooly of prevent- 
ing the death of the man who was intended to he his victim) that 
in taking the life of Tjeny, under the circiunstances, he was act- 
ing under the authority oF the law of the United States, and was 
justified in so doing; ^nd that he is not liable to answer in the 
courts of Califomia on account of his part In that transaction. 

We therefore affirm the judgment of the circuit court author- 
izing his discharge from the custody of the sheriff of San Joaquin 
County. 

Mr. Justice L/^iab (Mr. Chief Justice Fuller concurring with 
hiiH), dissenting. . . . 

Now, we agree, taking the facts of the case as they are shown 
by the record, that the personal protection of Mt. Justice Field 
as a private citizen, even to thn death of Terry, was not only the 
right, but was also the duty of Neagle and of any other by* 
stander. And >ve maintain that f(yr the exerdse of that right or 
duty he is answerable to the courts of the state of California, and 
to them alone. Bnt we deny fhat upon the facts of this record, 
he, as deputy marshal Nea^e, or as private citizen Neagle, 
had any duty imposed Vm him by the laws of the United States 
growing out of the official character of Judge Field as a circuit 
justice. We deny that anywhere in this transaction, accepting 
throughout the appelleee veisioo of the facts, ho opeupied in law 
any position other thaA what would have jboon occupied by any 
other person who ghould have tpterfeicd in the same manner, 
in any other assault of the same character, between any two 
other penoDs' in that room. In short, we think that there was 
nothing whatever in fact of an official character in the transac- 
tion, whatever may have been the appellee s view of his alleged 
official duties and powers; and, thesefoie, we think that the 
courts of the United States have in the present state of our legis- 
lation up jurisdiction whatever in the premises, and that fbe 
appellee should have been remanded to the custody of the sheriff. 

... we are the less reluctant tg express tins conclusion, be- 
cause we cannot permit ourselves to doubt that the authorities 
of the state of Califoniia are gorapetent and willing to do justice; 
and that, even if jhe appellee had been indicted and gone to 
trial upon ±is record, God and his country would have given 
him a good deliveraDoe. 
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Gomaiflitt 

The histices on circuit. Justice Miller^s reference te the burden of 
the circuit eouit duties then bome hy Justices is worth comment. 
Miller was ikssigned to the Eighth Circuit, Field to the Ninth. Be< 
tween them they covered almost oil af the territory west of the hlis- 
slssippl River, making the rounds at least once in two years and 
-traveling in the heat ^ the summer. In re Neagle was almost the last 
of Justice Miller's utterances from the bench d the Supreme Court 
Shortly after it was delivered he went ooee more on his drcuit, find- 
ing the work more than ordinarily eidiausting. Retuning to Wash- 
ington ibr the October Tenn, he was stricken with paralysis and 
.died on October 13, 1890. [See Foirmon, op. ctt., ch. 17.] Bv the Cir- 
cuit Courts of Appeals Act oi 1891 Congress at long last established an 
adequate hamewcrk for the inferior federal courts and excused the 
Justices of the Supreme Court from further attendance at the circuitr 

ETpartsion of federal jttnsdkiim after the Ciod War. The fact that 
■Chief Justice Fuller and Justice Lamar dissented m the Neagle Case 
also for remark. Of the eight Justices who partioipated in that 
decision— Field, J,, of course, took no part— the majority comprised the 
Justloes-who odher^ to the Republic^ Party; FuUer and Lamar were 
Democrats recently appointed by President Qeveland. One should 
not jump to any licence that ihe Justices were acting on the basis 
ijf any nanow partisan motives. But it is true that the two national 
parties had displayed, in the period after the Qvil War, diferent 
tendencies tows^ the federal Judlciaiy. The Republicans had been 
disposed to bring litigation into the fe^al courts and to ereate new 
Jedflijil rights-^.g., under Reconstruction legislation for the proteo- 
tlvi of Negroes in the South. The Democrats, with their state-rights 
tradition and strong Southern leaning, resisted the expansion of fed- 
eral jurisdiction; they pcefeired that Ae federal judicLl structure be 
held to modest pcoportioas, and that litigation be elkived to Bow into 
the state jrouris. In a gretA many ways it made enormous diSerence 
whether cases were tried before a state judge (who would ordinarily 
be popularly elected) or by a federal judge (who held office during 
good behavior). FVom 1861 until Cleveland pame to the Presidency 
ki 1885, the Republicans controlled the national adoikiistration, and 
federal judges were ordinarily selected from within that party. Fed- 
eral justice in the former ConfederatB states smelled of the carpet- 
bag. For these reasons, Justices who accepted the Democratic tenets 
were generally Inclined to resist any striking expansion of federal au- 
thority, whereas the streng nationalists on the Court £ould he counted 
upon to speak out in the accents of Chief Justiee Marshalfs opinion 
in McCulloch o. Maryland. 

SHuations where federal courts may release from state custody. 
Section 753 of the Revised Statutes, quoted in Justice Miller's opinion, 
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was a conposite of several piovisions» eaoh intended to eheckmata 
some state ac<^ wlijdi would threaten the saf^ of the Unioiu One 
clause dated &om 1833, when federal officers needed protectiOQ from 
^e Nullification Jegidation of South Eaiolina. Another clause was 
enacted in 1842, as a result of die McLeod Case in the coivts of New 
York. During the Canadian rebellion in 1837 a force had 
mossed the Niagara River into Americaft waters and destroyed the 
sh^) Coroitne, then being prepared for a hostile ezpeditioQ against 
the British in Canada. Two Americans were killed. Later McL^, a 
British subject, was put on trial in the courts of New York for murder 
and arson on that occasion. Between the United States and Great 
Britain, peace and comity prevailed. Secretary of State Webster 
agreed that the Invasion was justifiable if the British could show a 
‘‘necessity of self-defense, instant, overwhelming, leaving no choice of 
means, and no moment for deliberating.'’ This was a question to ho 
settled between governments. The Secretary of State also said that “K 
is as well settled In the United States as in Great Britain that a per- 
son acting under ^ commission from the sovereign of a foreign nation 
is not amenalhlfl for what he does in puisuanoe ef his oommission, to 
any judldaiy tribunal in the United States.'’ (Ibis may be tested by 
imaginiDg the reverse situation; suppose that at the time of the 
punitive expedition after ViHa in 1913 General Pershmg had been 
captured placed on trial for the "murder” of Mexicans kiHed in a 
sbimil5h.)^ut the New York courta held onto McLeod-he later 
proved on alibi and was oequitted-and as the law then stood there 
was no means by which the authority of the United States could be 
promptly asserted. To coneot this defect in our federal systen), Gon- 
gress made the writ of habeas corpus availBble wherp a foreigner was 
held by a state to answer for what he had done by the authority of a 
foreign sCnCe. If such a situation wece to pcesent itself today, no doubt 
habeas corpus would be sought in a fedi^ court, and a representa- 
tive of the Department of Justice would appear to advise the court 
what was the attitude of the United States government in -the matter. 

In Tennessee v. Davis, 100 U.S. 257 (18BD), the Supreme Court 
sustained a somewhat milder remedy for situations where the action 
of state courts might impinge upon the authority of the United States. 
Section 643 of the Revised Statutes said that whenever a dvil suit 
or crimmal prosecution is commenced against a federal revenue officer 
"on account of any act done under color of his office the de- 
fendant may have the case removed to Rje federal court. This means 
that the fe^al court shall proceed to try the cose, administering such 
laws of the state as may be aj)plicabl« but under conditions which 
are better caleulated to insure a trial free from any local prejudice. 
During the period of nationd prohibition, Cbngress gave prohibition 
officers the ^efit of this statute. But if the officer is to sh^ himself 
entitled to have a prosecution removed to a federal court, his show- 
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ing must *^eiclude the possibility timt it was based on acts or conduct 
of Us, not juftified!^ his federal jduty,** State of Maryland v. Soper, 
No. 1, 270 U^. 9 (1826). lu that case some pMhftition ofHoers had 
been indicted for murder, but, presumably for reosons best known to 
themselves, they were not prepared to ad!njt more than that the 
homicide occurred at a time when they were engaged in peifonning 
their official dutres; they did not neg^e the possibility that they 
were implicated by reason of acts quite outside the line of duty. 
The Supreme Court held that they should stand their trial in the 
stats court. 

State courts may not release jrom federal control. State courts 
without authority to release one who is held under claim or color 
of the authority of the United States. The leading authority for this 
proposition is Tarble’s Case, 13 Wall. 397 (1872). Tarble had joined 
the army. His father insisted that he was too young to be enlisted, and 
^ed t^ Wisconsin court to issue a writ of habeas corpus directed 
to the recruiting officer. The Supreme Court of Wisconsin held that 
Tarble should be discharged, but the Supreme Court of thp United 
States, per Field, J., reversed this Judgment. Only federtl courts are 
entitled to determine the validity of federal custody. 

This was not the first time that the Supreme Court of the United 
States had had to bring the Supreme Court of Wisconsin into line en 
this matter. In Ablemon v. Booth, 21 How, 500 (1859), the United 
States marshal was holding Booth on a charge of aiding the escape of 
a fugitive slavey in violation of the Act of Cougress of 1850. (That 
Act was one of the dements in the great “Compromise of 1^0,”) 
Booth sought a writ of habeas corpus from a Wisconsin judge on the 
ground that the Fugitive Slave Act was imCOXlstitutionaL The Wiscon- 
fin courts discharged Booth. Coming at a time when the South was 
about ready to seek a separation, the question aroused the whole 
couBby; and here for once it was the South whidi exalted the federal 
authority and the Northern abolitionists who looked to the state courts 
for protection. The Supneme Court of the United States was unani- 
mous in holding, per Taney, C.J., that it was the duty of the United 
States marshal to refuse to obey the mandate of the state court. 

The Manual for Courts-Mvtkl, U. S. Army, sets oat instructions 
to be Mowed if a state court should issue a writ of habeas porpus In 
(he case of one held by the military authorities; the court is to be re- 
spectfully referred to Ablemon t>. Booth and Tarble’s Case os authority 
for refusing to obey the writ. 

Federal government may toake He right. Though (he state may not 
wrest a prisoner from the custody of a federel officer, the United States 
is free to surrender ooe in its custody for trial or punishment by the 
state. This is what Ponri, -the financial wizard, learned in Ponzi ,u. 
Fessenden, 258 U.S. 254 (1922). Fonzi bad been sentenced to five 
year^ im^risoomeut for a federal offense. Massachusetts wished to try 
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him for Jarceny. The Attorney General thought this prooedHte had 
merit and directed that he be ptoduced for The Supreme Court 
had no difficulty in dcddmg that the right of the United States to 
exclusive custody could he waived; it was not a privilege for Ponzi's 
bendit. And ihe Attorney General was the piopor officer to waive the 
federal right. Chief Justice TEtft said in port; 

We live In the juiisdlctioD of two soverd^ties, each having 
its own system of courts to declare and enforce its laws in com- 
mon territory. It would he impossible for such courts to fuUiU 
their respective functions without embarrassing conflict unless 
rules were adopted by tliem to avoid it The people for whose 
benefit these two systems are maintained are deeply interested 
that each system sl^l be effective and unhiodered in Its vindi- 
cation of ks laws. The situation requires, therefore, not only 
definite rules fixing the powers of the courts in coses of juris- 
diction over the same persons and things in actual litigatlan 
but also a spirit of ceciprocal comity and mutual assistance to 
promote due and orderly procedure. 

Stats courts and officers discharging federd-functions. Provided tha^ 
the state interpeses no objection, the federal gavBmment may avail 
itself of state courts and officers os instruments for the carrying out of 
federal functions. Thus, from the earliest history of the govemmenti 
Congress has passed laws regulating the admission of aliens te citizen- 
ship and has authdtized naturalization proceedings in state as well 
as federal courts. Holmgren i;. United States, 217 U.S, 509 (1910). By 
thp Emergency Price Control Act of 1942, regulatious of the OPA 
were made enforceable In both state and federal courts. Still another 
example k the reliance upon sute agencies in connection with draft- 
ing men for the armed services under the Selective Service Act, 


MISSOURI tf . HOLLAND 

252 U.S. 416, 40 S.a 382, 64 LEd. 641 (1020). 

Appeal from the District Court of the United States for the Western 
District of Missouri. 


Opinion 

Mr. Justice Holmes delivered the opinion of the Court. 

This is a bill in equitv brought bv fbe state of Missouri to 
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piEvent a ga me warde n of {he United States fr om a tteaptiia.'tQ 
enf orce the _Migratorv_B iid Treaty^ of T i^ ciap. 1^ 

40 ^tat. 755^ ^ regulations, qtadq, by ^ Secretary of Ag- 

gricalture ip punwanc e of the sane . The the bill is 

■tiiat the statut e is tm UDC ODstitutiopa l interf erenc e with tbe iirfits 
TOerv^ JTt he states by the Tenth Am«dinrati that the 
acts ortheUffendant done wd threatened un^ that author- 
ity invade tiie sovereign right of the state and contravene its 
■wdl manifested in statutes. The state also alleges a pecumary 
interest^ as owner of the wild birds witiiin its borders and other- 
wise, admitted by the government to be sufficient, but it is 
enou^ that the bill is a reasonable and proper means to assert 
the aheged quasi sovereign rights of a state. ... A motion to 
dismiss was sustained by the district courts on the groimd~tiiaT 
theact of Cdn^ss is cxinstitutidnSTSSS Rep. 479. . * . The 
State^peals. 

'tin December 3, 1916, a treaty between the United States and 
Great Britain was proclaimed by the President It recited that 
many species of birds in thar annual migrations traversed cer- 
tain parts of the tJdted States and of Canada, that they Mtere 
of great value as source M food and In destroying insects in- 
jr^us to vegetation, but were in danger of extermination 
through lack of adequate* protection. It ther efore p rovided for 
specified dosed seasons and p rotection in other foijna^ and agreed 
^aftbe^two powers would ^ke or propose to their law-maldog 
bodies the necessary measures for carrying fhe treaty out 39 
$tat. 1702. The above mentioned Act of July 3, 1918, entidad 
an act to give etiect to the convention, prohibited the kiiQing, cap- 
turing, or seUing any of the minatory birds Included in the 
tenos of the teeat}^ except as perused hy /egukitierzs compatfbh} 
with those terms, to be made by the Secretary of Agriculture. 
Regulations were proclaimed on July 31, and October 25, 1918. 
40 Stat. 1812; 1863. It js unnecessary to go into any details, be- 
cause, as we have said, the question raised is the geDei;il one 
whether the treaty statute are void as an iziterf^nce. with] 
thi^ nB^ reserved to the ^ states. * 

T^'answei this question It is not enough to refer to tiie Tenth 
Amendment, reserving {he powers not delegated to the United 
States, because by Article II, section*2, the power to make treaties 
is delegated expressly, and by Article VI treaties made under 
the authority of the United States, along with the Constitution 
and laws of the United States made in pursuance thereof, are 
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declared the supreme law of the land. If the tceaty is valid 
there can be no dispute about the validity of the statute under 
Artide 1, section 8, as a necessary and proper means to execute 
the powers of the govemmeait The language of the GoDstitotion 
as to the supremacy of treaties being general, the question be- 
fore us is narrowed to an inquiry into the ground upon which 
the present supposed exception is placed. 

It i s said t hata treaty cannot be valid if it infringes the Con- 
stltutiOH, tbatjth^^are limits, t herefore^ to the treaty-maldng 
power, and that one such limit Is that what an act of Congress 
could not do unaided, in derogation of the powers reserved to 
the states, a treaty cannot do. An earlier act of Congress that 
attempted hy ibe^ and not in pursuance of a treaty to regulate 
the killing of migratory birds within the states had been held 
bad in the District Court United States o. Shauver, 214 Fed. 
Rep. 154, United States a McCuUaglt 221 Fed. Rep. 288. Those 
dedsions were supported by arguments that migratory birds were 
owned by the states in their sovereign capacity for the benefit of 
thdr people, and that under cases like Geer v. Connecticut; 161 
U.S. 519, this control was one that Congress had no power to 
displace. The same argument is supposed to apply now with 
equal force. 

Whether the two cases cited were decided rightly or not they 
cannot be accepted as a test of the ttfiaty power. Acts of Congress 
are the supreme law of the land only when made ki pursuance of 
the Constitution, while treaties are declared to be so when made 
under the authority of the United States. It is open to question 
whether the authority of the United States means more than 
the formal acts prescribed to make the convention. We do not 
mean to imply that there are no qualifications to the treaty- 
making power; but they must be ascertained in a different way. 
It is obvious that there r.iay be matters of the sharpest exigency 
for the national well being that an act of Congress could not 
deal with but that a treat)' followed by such an act could, and it 
is not lightly to be assumed that, in matters requiring national 
action, "a power which must belong to and somewhere reside in 
every civilized government'' is not to be found. . , . We are not 
yet discussing the particular ease before us but only are con- 
sidering the i^dity of the test proposed. With regard to that we 
may add that when we are dealing with words that also are a 
constituent act, like the Constitution of the United States, we 
must realize that they have called Into life a being the develop- 
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ment of which could not have been foreseea completely by the 
most gifted of its begetters. It was enough for them to realize 
or to hope that they had created an organism; it has taken a 
century and has cost their successors mu^ sweat and blood to 
prove that they created a nation. The case before us must be 
considered in die light of our whole experience and not merely 
in that of what was said a hundred years ago. The treaty in 
question does not contravene any prohibitoiy words to be found I 
in the Constitution. The only question is whether it is forbidden . 
by some invisible radiation from the general terms of the Tenth 
Amendment. We must consider what this country has become in 
deciding what that amendment has reserved. 

The state as we have intimated founds its claim of exclusive 
authority upon an assertion of title to mlgramry birds, an asser< 
tion that is embodied in statuta No doubt it is true that as be> 
tween a state and its inhahTtants the state may regulate the kill- 
ing and sale of such birds, but it does not follow that its au- 
thority is exclusive of paramount powers. To put the claim of the^ 
state upon title is to lean upon a riender reed. Wild birds are not 
in tbe possession of anyone; and possession is the begmning of 
ownerahip. The whole foundation of the state’s rights is the 
presence within their jurisdiction of birds that yesterday had not 
arrived, tomorrow may be in another state and in a week a 
thousand miles away. If we are to be accurate we cannot put the 
case of the state upon higher ground than that the treaty deals 
with creatures that for moment are within the state bor- 
ders, that it must be carried out by officers of the United States 
within the same territory, and that but for the treaty the state 
would be free to regulate this subject itself. 

Ai most of thA lawa o£ the. Unij^ States axe out 

tbe states asd as many of them deal with matters which in the 
silence of such laws the state might regulate, such general > 
grounds are not enough to support Missouri’s claim. Valid 
treaties of course "'are as binding within the temtorial limits of 
the states as they are elsewhere throu^out the dominion of the 
United States ” ... No doubt the great body of private rela- 
tions usually fall within the control of the state, but a treaty jnay 
override its power. . . . 

Here a national interest of ve^ nearly the first magititude is 
involved. It can be piutected only by national action in conoert 
with that of another power. The subj^ matter is only transitorily 
within the state and has no permanent habitat therein. But for 
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the treaty and the statute there soon night be no birds ^ any 
powers to deal with. We see nothing in the Constitution that 
compels tlie government to sh by while a food suptdy is cut off 
^ dip protectors of our forests and our crops are destroyed It 
is not sufficient to rely upon the states. The reliance is vain, aad 
were ft otherwise, the question k whether the United States is 
forbidden to act. We are of the opinion that the treaty and statute 
must be upheld. 

Decree affirmed. 

hfr. lustice Van Devanter jmd Mr. Justice Pitney dissisnt. 

•Comment 

/ 

' JloUnes and MarshdlL For those who have marked Mr, Justice 
Holme^ style, it Is aupe^ffiious to record that he delivered the cplnlon 
of the court. No one would have written it just that way. Be-‘ 
reed the passage about cnnstitutkmal construction * the Constitution 
means moie than the founders foresaw; jt has cost thdr successors 
much sweat and blood to prove that they created a nation; the cosp 
is not to be decided merely on the basis of what was said a hundred 
ypars ago. Compare this with MaishaU's language io McCulloch v* 
Maryland: We must never forget that it is a constiUOion we are ex- 
pouuding-a constitution inteodied fao endure for ages is come. 

Both Holmes and Marshall had affimaed id battle their faith in this 
nation. In a short autobiographical sketch which M»shall set out 
for Justice Stoiy, he records diat in the summer of 1775p when he 
was not gm'to iimity years old, ho was appoint^ lieutenant in a 
company of minutemen raised for actual service. A year later he was 
appointed first lieutenant In a regiineiit of the Virgima line, as near 
to an **00161 of regulan'* as the conutiy thcai knew. He marched north 
with them and presendy was promoted to captain. He campaigned 
under Washington thioughout the Middle States, spent the winter of 
*77 at Valley Forge, and learned fnim sore distress the need for an 
energetic national government In the autobiegraphical sketch Mar- 
shall recalled hss youthful '^devotion to the union, and to a govern- 
ment oompeteDt to Its preservatioo/’ and his attachment to the maxim 
**united we stand, divided we fail.** 

1 had imbibed these sentiments so thorou^y that they consti* 
tuted a put of my being. 1 cuiiedthem with me into &e anny 
where I found myself associated with brave men ^om different 
states who were risking life and everything valuable ip p coiq- 
moD cause believed by all to be most prepojos; and wh^ 1 was 
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coQ^imed in the habit of considering America as my country, 
Aod congress as my govemment. [An Autdbioffaphiod Sketch 
by Johfl MarshaU, J6hn S. Adams (ed.). University of Michigan 
Fi^s, Ann Arbor (1937). By permicslon of the publisher.] 

So It was with Holiries. He enlisted in a militia battalion in April 
iA61, shortly befpre his graduation Irom Harvard Colleget. Soon he 
went to the front bs a lieutenant in the 20th Massachusetts Volunteer 
Infantiy. Tor its Med and wounded in battle it stood in Ihe first 
half-do^ of all the regunents of the north," he later recalled. [Ad- 
dress at the fiftieth anniveisaiy of the Class of Bl, in Speedtes by 
Oliyer Wendell Holmes, Little, Brown, and Co., Bosto (1934).] 
Holmes served three years in the Army of the Potomac, through 
Cnmt*s campaign in the Wilderness, and was wounded three times. 
There can be no doubt that these years were, in mtensity, the supreme 
moment of his bug life. This experienee remained ever present in his 
thought and come out constantly in his utterances— os in Missouri v, 
Holland. After Justice Holmes’ death his executors found in his bed- 
room, carefully preserved, a blood-stained uniform. His tombstone in 
the National Cemetery at Arlington records the matten which he re- 
garded as Qiost important: 

OUVER WP5«IDELL HOLMES 
Captain and Brevet Colonel 
20th Massachusetts Volunteer Infantry, Gvil War 
Justice Supreme Court of the United States 
March 1841 March 1935 


GRAVES 0, NEW YORK ex rel O’KEEFE 
306 U.S. 460, 59 S.a 595, 88 L.Ed. 927 (1939). 

On Writ of Certiorari to the Supreme Court of the State of New York. 

Introduction 

At no time from McCuUoch i>. Maryland to the present Has the 
Supreme Court had on entirely coilsistent and adequate theory of 
Hitergovenuoontal tax immunities. It is not surprisiiig that this is so 
because, while the Constitution imposes some limitations on the taxing 
power of the state and others upon that of the nation, it makes no 
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ejcpress provinon od how the toxes l^d by one may bear upoa the 
operatioDfi other. Consequently (he Omirt has had io answer 
questions as fbey have arisen^ on ihe basis of it has conoeived to 
he the general piimdples of our federal system. And, at the times 
when the earlier analyses were made^ it could not foresee the oom- 
plerities and the urgencies which characterize taxation in our own 

Marshals andysU Lf the problm. In the llcCidloch Case (he 
Chief Jiistioe had said: 

The question is» in truth, a question of supremany. . . . The 
American people have declared their Constitution, and the laws 
made in pursuance theieof, to be supreme. , • » It ^ pf tho very 
essence of supremacy, to remove all obstacles to its action within 
. its own sph^, and ^ to modify every power vested in sub* 
ordinate govenunents, as to exempt its own operations from tiieir 
own infiuence. 4 Wh^t. at 427» 436^ 433. 

Marshall’s conceptibn was that what emanated hom the authority of 
the United States simply must not be touched by the states. This 
principle, he pointed out, did not work both ways. It did not follow 
that because &e states were thus denied power to tax the Bank of the 
United States the could not tex the banks chartered by the 

states; Congress represented the entire nation, and when It taxed it 
taxed its own constitueiits; but if a state could tax the operations 
of the generai government, that whidi was only a part could control 
that which was coated for the benefit of ^ whole. 

Weston 0. Gty Council of Charleston, i^Pet, 449 (1829), bad to do 
with a dty tax on bonds, notes, and insurance stock, inclii^g Uvited 
States stock but exeruptirig 8outh Corolina stDcJc and the stock of 
South Carolina banks and the 3aiik of the United States. 'Ibe tax, 
though small, was thus discriminatory, sinee it put the Alligations 
of the ynited States at a slight disadvantage when oompaied with 
those of South Carolina. If suA taxes were sustamed, invjestois would 
he encouraged to buy state issues in preference to federal issues, 
and the federal poww to bonow would be somewhat impaired. This 
eoofxnnic analysis was developed in argument; but Marshall’s opuiion 
for the Court did not make ^ discriminatory feature of the tax the 
basis for bolding ft vvalid. The reasoning was in legal concepts rather 
than in economic effects. CharlestoD'a tax touched the securities Issued 
by tbe Unitpd States and consequently^so it was held-hurdened the 
power to borrow, Justices Johnson and Thompson dissented. They 
saw in the tax nothing hostde tObthe operations of the United States: 
what Charlesteu sou^ to do was simply to tax its dtizens on the in* 
coma they derived from secuiities; (he stock of the United States had 
become mixed up in this mass of capital. 
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5a2^ of fedend offic&r. l>dbbms o. Erie Coun^, IQ (1842)» 

' concerned &e law of Pennsylvania ^ich authorized the assessment 
of a tas upon "all offices and posts of profit’-iu effect, a somewhat 
resfadoted tax on incoma. Dobbins was captain of a federal leveoua 
cuttei; His pay was $500 per annum, and on this basis fhe tax- 
gatherers had, over three years, put him down for a total contribution 
of $10.75. Were the operations of the United States therqjby bur- 
dened? Surely this was even more remote than Charleston's tax on 
Weston. Pirs^ it was not discriminatoiy. And second, employees are 
less 0)an eapiHd and so are less likely to bp impelled toward 
or away hm government employment by the circumstance of in> 
jpunity or subjection to the nonnal taxation of the other government 
fiut the Court held tiie tax bad— partly es a burden upon the opera- 
tions of the United States, and partly as being in conflict with thp 
command of Congress that Captain l^bbins should have the enjoys 
ment of a fidl $590. 

Sdcry cf state officer. Thus far the converse question, what of 
federal taxes as they touch state bonds and thetakries of state officers, 
had not arisen. This is explained by the fact that ii the years 1817 to 
^860 the United States Imposed no internal revenue tax any natiup. 
The Civil War, however, drove the CangEess to various new exac- 
tiqps. Seven sucoessivB inconie tax laws were passed, the last expiring 
in 167L Day was a probate fudge in Massachusetts. Was he jeqpired 
to pay out of his a tax of some $30 to help suppfiri the federal 
governmeiif? Collector o. Iky, 11 Wall. 113 (1871), The Court did 
not apply Marshall's distinction that the whole t^cmg all its parts was 
different from a part taxing the openttiona of the whole. It held that 
the reasoning of Uiobbins o. £rip Comity was equally applicable to a 
federal tax as it touched the salary of a state officer. Justice Bradley 
flled a brief dissent marked by his strong nationalism: *^0 man ceases 
to be a citizen of the United Stales by betng an offioer under the state 
government. 1 cannot accede to the doctrine that the general govern' 
meat is to be segazded as in any cause foreign or antagonistic to the 
state goveninents, their officers or people. . . He did not believe 
that federal taxatioa should be eonstitutioDally any less applicable to 
the salary of n state officer than to that of an officer of Uidted 
States. 

After GoUectar c. Day, state and federal immunities were regarded 
as being substantially r^procal. 

l^ederd income tax. At that time the income tax had been an «x- 
pe^Rt made necessary by the Ovil War. But a coovicticoa was 
growing that the hardens of an exuding admim^ticai should be 
distributed according to the ability to pay. This led in 1894 to the 
adoption of the income fax as a feature of the federal fiscal system. 
Out of TBganI for GoUector e. Day, CoogEfiSS exempted the salaries 
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of state end mtmidpol officers; but a proposal to write in a like ex* 
emptieii as to interest from state and municipal bonds failed. 

A case was hastily contrived to cany to the Supreme Court the 
various ^onstihitionel objections raised against the income tax. In 
Pollock o. Farmers* Loan and Trust Co.t 1S7 U.S. 429, 158 U,S. 601 
(1895), the Court declared the levy invalid, holding amoag other 
things that it whs tax on the power of states and their instni* 
mentalities to bonow, and consequently repugnant to the Constitu* 
tioo.** 

^ The Cnteenfh Am^menT. Aa a result of the FoDock decision, a con- 
stitutioiial amendmeot was adopted in 1918, declaring that "The Con* 
gross shall have power to lay and collect taxes on income, from what* 
ever source derived, . . Tjit Court has repeatedly held-though 
BOt without dissant**that "it was not the purpose or effect of durt 
amendment to bring any new subject vrithin the tazii^ power" 
Bowers o. Kerbaugh-Empire Co., 271 U.S. 170, 174 (1926); EuDer c. 
Maoomber, 252 4J.S. 189, 206 (1920), and cases ilieie died. The 
prospect, then, for el favorable dedsion if Congress &oidd extend the 
tax to include income from state and muoicipd bonds was not ptom- 
ising, and such iucoiDe remain^ untouched. However, m 1938 Mr. 
Justice Black, then new to the Conrt, intimated (as had Holmes, Day, 
Brandeia and Clarice, JJ., before him) that perhaps the words "from 
whatever source derived" meant exadly what they said. And since 
major shifts have occurred in other branches of the subject of Inter* 
govenunental immunities, perhaps the doctrine that the yield of state 
and munldpal bonds is Iminune to the federal income tax may no 
longer be really imprej^able. 

Expansion and contraction of immunity. The Supreme Court as it 
existed in the 1920^s waa dubbed, with leosoa, the taxpaye/s blend. 
That was a period when immuaitles really flouri5hed*-^y to be cut 
dcFwn in a later season. As already mentiOQed in discussing the McCul- 
loch Case, the doctrine that the federal privilege conferred by a 
patent nr a copyright carried with it a iurther privilege not to pay 
any state income tax on the royalties, Long d. Rockw^ 277 U.S. 
142 (XQ28}*-surely an example of arid eonoeptualism-svas overruled 
in Fox Film Corp. v. Doyle, 286 U.S. 123 (1932). For a time, lessees 
of public lands also enjoyed inunumty; Gillespie o. Oklahoma, 257 
U.$. 501 (1022), saved ihe lessee of restricted Indian Jands from the 
state income tax, and Burnet u. Coronado Oil and Gas Co., 285 U.S. 
393 (1932), held that the federal jpeome tsax was (constitutionally bw 
applieable to the iacome of the lessee of state school lands. Helvedng 
u. Mountain Products Coip., 303 U.S. 379 (1938), ovemiled these 
dedsioiu. 

For a timp the state sale tax could not be coUeeted on sales made 
to thp Unlt^ States: PaBhandle Oil Co. o. Mississippi, 277 U.S. 218 



Ghaviss 13. New Yohk ex rel 0 *Kj 5 »fe ^ 151 

(1929); Graves t?. Texas Co., 298 U.S. 393 (1939), Those cases vere 
X)vaniied by Alabama v. King & Boozer, 314 U.S. 1 (1941). 

JrKiepen^nf contractors* ^ mdependent contractor, as distin- 
guished 4rom a governmental employee, has always been held suV 
jlect b> nondiscrimlnatoiy taxation. For iostance, Metcalf k Eddy v. 
Mitchell, 288 U.S. 514 (1926), rejected the claim of consulting en- 
glneeis as to fees received fcmn states and subdivisions of states for 
advice on water snpply and sewage disposal systems. The operator 
of an automotive stage line was not able to escape the state highway 
iax on gross receipts by showing tiiat hiS receipts came from cany- 
jog tile mail. Ahvard u. Johnson, 282 U.S. 509 (1931). And tiie con- 
struction company which built I^ees under a contract with the fed- 
eral goveimnent was required to pay the state use tax on the gasoline 
consumed on the job. Trinityfona Const. Co. o. Ciosjean, 291 U.S. 406 
(1904). 

Movement to lim# tax immtmities. Those responsible for finding 
ways and means of finandng the federal government became alarmed 
at the extent of tax immunity. What the United States gained by the 
doctriim uemed to be mu^ more dian offset by what it was dn- 
nied. flioce the Court, in Collector v. Pay and thereafter, had in gen- 
eral treked state and nation as on a par in this regard, it behooved 
tiie federal government to urge that state taxation be permitted to 
approach somewhat closer to the operations of the United States. This 
new attitude became apparent in James o. Dravo Contriicting Co., 
S02 U.S. 134 (1937). Dravo was bdlding lodes and dams in West 
Virgliila, under a contract with the federal government. West Vir- 
ginia's fiiyal system included taxes on various businesses and other 
activities: *‘Upon every person cngagiRg ... la the business of con- 
traeting, the tax shall Ira equal to two percent of the gross income 
of the busfaess." Pretty dearly, the United States would have to pay 
moitt to have its woih done Jf its controptois were held subject tp 
state taxation on tiieir gross receipts: contractors would have to charge 
the govemmeot as mui^ as they charg^ anyone else. Even so, Solici- 
tor General Eeed (the present Justice Beed] appeared as fiiend of 
the court to urge that the tax be sustained. Ind^ the Solidtor Gen- 
eral suggested a leconsideration of Graves v. Texas Co., 298 U.S. 
^(1936), where a gasoline storage tax was held inapplicable to one 
who sold to the Uitited States, ^an immunity for which the same 
Solicitor Goderal had at that time oontendedl With both West Vir- 
ginia and the United States argukig that Dravo should pay, the Su- 
preme Court, by a five-to-four decisiOD, sustsmed the state tax. This 
leprescDted a major shift jo. doctrine. 

On April 25, 1938, President Roosevelt sent a message to Con- 
gress recommending legislation to abolish imiminity from jacome 
toxatiem. state and f^eral. In respect to the salaries of offieers and em- 
ployees of federal -^and state governments and m respect tQ ineome 
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securities subsequently issued by tbe United States or fay a 
state* The Prestdeot sdd: 

The desirability of this recommendation has been apparent 
for sane time^ but heretofore it has beiai assumed that the 
Congress was obliged to wait upon that cumbersezne and iincer- 
taia lemedy-a constitutiona] amendmento-before taking action* 
Today, ho\^er, espressions in recent judicial opinions lead us 
to hi^ that the assumptions underlymg these doctrines are 
being questioned by the Court itself and that fbese tax im- 
munities are not inexorable requirements under the Constitution 
itself but are the residt of juthdal dedsion. Therefore, it is not 
unreasonable to hope that judicial decision may find ic posribie 
to correct it. 

The Court reconsiders its dodrine. The decision of Helvering o. 
Gerhaidt, 304 U.S. 405, cn May 2S, 1938, showed the Court disposed 
to limit immunity in the field of o£^dal salaries. The specific ques- 
tion was whether the federal income tax was canstitutionally appli- 
cable to employees of the Port of New York Authority, ao agency 
created fay compact between New York end New Jersey to (^erate 
fermini^l and tiunsportatioD facilities within the port* TwentyoSevea 
states Ipined as friends of the coart to argiting for tax exemption^ 
Nevei^less, the Court held the employees to 1^ taxable, Butler and 
Mdleynolds, JJ., dissenting. Mr. Justice Stone s opinioD opened on the 
note sounded by Chief Justice Morahall t^ich he said that a tax laid 
by tho whole upon the parts was not subject to the same objection 
as a tax by a puait upon the whde. Two prindplas, oontinued Stone^ 
J., were controlling in questions of the immunity of state instruinental- 
Itles: one denied Imnumity to *ac(Hities thou^t not to be essential to 
the pceservation oE state govemmeDts . . the other forbade jecog- 
nition of the immuBity "when the burden on the state is so specu- 
lative and uncertain that if allowed it would restrict the federal taxing 
power without afordntg any correspondBog tangible protection to die 
state government^ even though the function be thought toipoitant 
enou^ to demand Immuxiity from a fax upon the state itsdf, it is net 
neoessarfly protected from a tax which well may be substantially or 
entireb^ absorbed by private persans.” The opimim seemed portentous. 
Thou^ no precedents were expressly overfed, it inaplled at every 
turn that old landmarirs would prol»bly go tumbling down in the 
first steong wind: "We need not stop to inquire . . . " "It is enou^ 
for present purposes ...” The reasoning ... is not controll^ 
here caressing no opinion whether * * . and so on* 

Evidently the landscape ml^t sOod 4ook very different 
Graves c. (YEeefo, raising the question whether an employee .of the 
federal govenunent was liable to the state income tax, was argued 
and decided in Maidi 1999, Soltcitor General Jackson (the present 
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JusCioe Jacbon) appeared as mim curiae to join New York in nrglqg 
tho ap{jicahilily of fka tax. (lodeed die Departaveot of Justice had ze^ 
centljt, published an extensive study of *l*axat 20 ii of CovemneDt Bood^ 
hoLdm and Employees” vdiidi argued against the exemption &om 
nondiscriiDmatoiy taxation of private inoome derived govern- 
mental sourcesi) When the Court delivered its judgment, the consti- 
tutional iDimunity from income taxation of the salaries of officers or 
empbyees of either state or natfonal governments was at an end. 

Opinion 

Mr. Justice Stone delivered the opinion of the Court 

We are asked to deeide whether the impositioA by the state of 
New York of an income tax on the salary of an employee of the 
Home Owners' Loan Corporation places aa uncQoslitutionai 
burden upon the federal government 

Respondent, a resident of New York, was employed duitog 
1934 as an examining attorney for the Home Owners" Loan Co^ 
poration at an annual salary of $2400. In bis Income tax return 
for that year ho included fads salary as subject to the New York 
state izKxnnc tax. , . . Petitioners, New York State Tax Com- 
missioners, rejected respondent's claim for a refund of .the tax 
based on the ground dut his salary was constitudonally exempJ 
fnnn state taxation . • . 

For the purposes of this case we may assume that the creation 
of the Home Ownezs* Loan Corpor^on was a constitutional 
exercise of the powers of the federal government ... As that 
government derives its authority wholly from powers delegated 
to it by the Constitutioir, its every actiop wldiin its constitutional 
power is govcmmental action, and since Congress is made the 
sole Judge of what powers within the oonstitutional grant are to 
be exerdsed, oU activities of government consritutiOD^ author- 
ised by Congress must stand on a parity with respect to their 
cODstitutioDal iinmimity from taxadozu ... And when the na- 
tional government lawfully acts throu^ a oarporation which it 
owns and controls, those activities are governmental functioDs 
entitled to whatever tax inuminity attaches to those functions 
when carried on by the goveinment itself through its depart- 
ments. . . . 

The single question with which we are now concerned is 
whether the tax kid by the state upon the salary of respondent, 
employed by a ooiporate msbumectality of the federal govern- 
ment, imposes an unconstitutional burden upon that goveznment. 
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The theory of the tax immunity of either government^ state or 
nstiond, ib instrumentalities^ from taxation hy the other, has 
been rested' upon an implied limitation on the t^ng power of 
each, such as to forestall undue Interference, through the exer- 
cise of that power, with the governmental activities of the other. 
That the two types of immunity may not, in all respects, stand 
on a parity has been recognized from the beginning, McCulloch 
0 . Maiyknd (4 Wheat 3Id, 435-436), and possible diferences 
in application, deriving from difierences in the source, nature and 
extent of the immunity of the governments and their agencies, 
were pointed out and discussed by this Court in detail during 
the last term. Helvering o. Gerhardt (304 U.S. 406, 412-413, 416). 

So far as now relevant, those differences have been thou^t to 
be traceable to the fact that the federal government is one of 
delegated powers in the eierdse of which Congress is supreme; 
so that every agency which Congress can constitutionally create 
is a governmental agency. And since the power to create the 
agency includes the implied power to do whatever is needfal or 
appropriate, if not expressly prohibited, to protect the agency, 
tbere has been attributed to Congress some scope, the limits of 
which it IS not now necessary to define, for granting or with- 
holding immunity of federal agencies from state taxation. , . . 
Whether its power ‘to grant tax exemptions as an incident to the 
exercise of powers specifically granted by the Gonstitution can 
ever, in any circumstonces, extend beyond the constitutional im- 
munity of federal agencies which coi^ have implied, is a ques- 
tion which need not now be determined. 

Congress has declared in section 4 of the Act that the Home 
Owners* l/ian Corporation is an instnimcnlaUty of the United 
States and that its bonds are exempt, as to principal and 
terest, from federal and state taxation, except surtues, estate, 
inberimnee and gift taxes. The carpoiation itself, '‘including its 
franchise, its capital, reserves and surplus, and its loans and in- 
come" is likewise exempted horn taxation; its real property is 
subject to tax to the same extent as other real property. But Con- 
gress has given no intimation of any purpose either to grant or 
withhold immunity from state taxation of the salary of the cor- 
poration's employees, and the congressional intention is not to 
be gathered from the statute by impiicatioQ. . . . 

It is true that the sfienoe of Congress, when it has authority to 
speaV, may sometimes give rise to an implication as to the con- 
gressional purpose. The nature and extent of that implication de- 
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pend upon tho nature of the congressional power and the effect 
, of its exercise. But there is little scope for the application of that 
doctrine to the tax immunity of go^^inental mstnunentalities. 
The constitutional inununity of either government from taxation 
by the other, where Congress is sOent, has its source in an Im- 
piied rescriction upon the powers of the taxing government So 
far as the implication rests upon the purpose to avoid inter- 
ferenoe with functions of the taxed government or the Im- 
positiou upon it of the economic burden of the tax, it is plain that 
there is no basis for implying a purpose of Congress to exempt 
the federal government or its agencies from tax burdens which 
are unsubstantial or whidi courts are unable to discern. Silence 
of Congress implies immunity no mare than does the silence of 
the CoDstitution. It" follows that when exemption from state 
taxation is claimed on the ground that the federal government is 
burdened by the iax, and Congress has disclosed no intention 
with respect to the claimed immunity, it is in order to consider 
the nattme and effect of the alleged burden, and if it appears 
that there is no ground for implying a constitutional immunity, 
there is equally a want of any ground for assuming any purpose 
on the part of Congress to create an immunity. 

The present tax is a nondiscriminatory tax on income applied 
to salaries at a specified rate. It is not in form or substance a tax 
upon the Home Owners’ Loan Corporation or its property or 
income, nor is it paid by the coiporation or the government from 
their funds. It is measured by income which becomes the piopeity 
of the taxpayer when received as compensation for his services; 
and the tax laid upon the privilege of receiving it is paid from 
his private funds and not from the funds of the goi’emment, 
either directly or indirectly. Hie theory, which once won a quali- 
fied approval, that a tax on income is legally or eoonomicily a 
tax on its source, is no longer tenable, , . , and the only pos- 
sible basis for implying a constitutional immuiiity from state 
income tax of the salary of an employee of the national goveni- 
ment or of a govemmental agency is that the economic burden 
of the tax is in some way passed on so as u> impose a burden on 
the national government tantamount tc an interference by one 
government with the other in the pefformance of its functions. 

In the four cases in which this Court has held that the salary 
of an officer or employee of one government or its instrumental- 
ity was immune from taxation by the other, it was assumed, 
without discussion, that the immunity of a government or its in- 
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stninentalhy extends to the salaries of its officers and employees. 
... It was farther planted out that^ as applied to the taxation 
of salaries of the employees of one government; the purpose of 
the immunity was not to confer ben^ts on the empbyees by re- 
lieving them from contrlbutiiig iheir share of the financial sup- 
port of the other government, whose benefits they enjoy, or to 
give an advanEage to that government by enabling it to engage 
employees at salaries lower than those paid for like services by 
other employers, public or private, but to prevent undue inter- 
ference vrith the one govenunent by imposing on k the tax bur- 
dens of the other. 

In applying these controlling pxindples in the Gerhardt Case 
the Court hdd that the salaries of employees of the New York 
Fort Authority, a state instrumentality created by New York 
and New Jersey, were not immune from federal inoome tax, even 
though the Authority be regarded as not subject to federal tax- 
ation. It was said that the taxpayers enjoyed the benefit and 
protection of the laws of the United States and were under a 
duly, common to all citizens, to contribute financial support to 
the government; that the tax laid on their salaries and paid by 
them could be said to affect or burden their employer, the Port 
Authority at the states creating it, only so far as the burden of 
the tax was economically passed on to the employei^ that a non- 
discriminafoiy tux laid on the income of all members of the 
community could not be assumed to obsfaract the function which 
New York and New Jersey had undertaken to pmfoim, or to east 
an eco7X}jnIc burden upon them, more than does the general tax- 
ation of property and income which, to some extent, Incapable 
f£ measurement by economists, may tend to raise the price level 
of labor and materials. The to\nt concluded that the claimed 
isuminity would do no more than relieve the taxpayers hum the 
duty of financial support to the national government in order to 
secure to the state a theoretical advantage, speculative in char- 
acter and measurement and too unsubstantial to form the basis 
of an implied oonstitutional immunity from taxation. 

The conclusion reached in the Geihaidt Case that in terms of 
constitutional tax imiminity a federal income tax on the salary 
of an employee is not a prohibited burden on the employer 
makes it imperative that wb should consider anew the hn- 
munity here claimed for the salary of an employee of a federal 
instrumentality. As already indicated, such differences as tiiere 
may be between the implied tax immunity of a state and Ihe 
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oontespODilmg immunity of the national government and its ln> 
strumentalities may be tri^ced to tiie fact that the national gov- 
ernment is one of delegated powers, in the exercise of whi^ it 
is supreme. Whatever scope this may give to the national gov- 
ernment to daim immuDity from state taxation of all instnunen- 
tahties which it may constitutionaUy create, and whatever au- 
thority Congress may possess as inddental to the exerdse of its 
delegated powers to graiit or withhold mmiimity from state 
taxation, Congress has not sought in this case to eKtdse such 
power. Hence these distinctions between the two types of im- 
munity cannot affect the qaestion with which we are now con- 
oemed. The burden on government of a nondiscriminatory in- 
oome tax applied to the salary of the employee of a government 
or its instz^entality is tiie same, whether a state or national 
goveininexit k ooncemed The detemunation in the Cerhardt 
Case that the federal income tax imposed on the employees of the 
Pert Authority was not a burden on tiie Port Authorfty made 
it unnecessary to consider vdiether the Autboiity itself was Im- 
mune from federal taxation; the daimed immunity failed be- 
cause even if tiie Fort Authority were itsdf imimme from federal 
income tax, the tax upon the income its employees cast upon 
it no unconstitutional burd^ 

Assuming, as we do, that the Home Owneis* Loan Corpora- ■ 
tion is dotiied with the same immunity from state taxation as 
the govemraent itself, we cannot say that the present tax on the 
income of its employees lays any unconstitutional burden upon 
It All the reasons for refusing to imply a constitutional prohibi- 
tion of federal income taxation of salaries of state employees, 
stated at length te the Cerhardt Case, are of eqoal force when 
immunity is claimed horn state income tax on salaries paid by 
the national government or its agencies. In this respect we per- 
ceive uo basis for a difference in sesolt whether -^e taxed in- 
come be salary or some other form of compensation, or whether 
the taxpayer be an employee or an ojScer of either a state nr the 
national government, or of its instnimentalities. In no case is 
there basis for the assumption that any such tangible or certain 
econnmic burden k imposed on die government conoemed as 
would justify a court s declaiing timt the taxpayer is clofhed with 
the impbed constitutional tax imlnunity of the government by 
which he is employed. That assumption, made in Collector v. 
Day, 11 Wall. 113, and New York ex rd. Rogers n. Graves, 299 
U.S. 4D1, is contrary to the reasoning and to the oondusloDS 
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reached in the -Gerhardt Case and in Metcalf & Eddy t7. Mitchell, 
2^ U^. 514. ... In their li^tthe assumptloQ can no longer be 
made. Collector v. Day and New York ex reL Rogers n. Graves 
ate overruled so far as tiiey recognize an implied constitutional 
immunity from inootne taxation of the salaries of officers or em- 
pbyecs cf the natioiial or a slate government or their instru- 
mentalities. 

So much of the burden of a nondiscruninatary general tax upon 
the Incomes of employees of a government, state or national, as 
may be passed on economically to that government, dirou^ 
the effect of the tax on the price level of labor or materials, is 
but the normal incideDt of the organizatioii within the same 
territory of two governments, each possessing the taxing power. 
The burden, so far as it can be spid to exist or to affect the gov- 
ernment in any Indirect or incidental way, is one which the Con- 
stitution presupposes, and hence it cannot rightly be deemed to 
be within an implied restriction upon the taxing power of the 
national and state governments which the Constitution has ex- 
pressly granted to one and has confirmed to the other. The im- 
munity is not one to be implied from the Constitutios, because if 
aDow^ It would impose to an inadmissiUe extent a restriction 
on the ta.xing power which the Constitutioii has reserved to the 
state governments. 

Reversed. 

Mr. Chief Justice Hughes concurs in fhe result 

Mr. Justice Fham^dbth^, conrurring. . . . 

The arguments upon which McCulloch o. Maryland, 4 Wheat 
816, rested had their roots in actuality. But iey have been 
distorted by sterile refinements unrelated to affairs. These 
refinements derived authority from an unfortunate remark in 
the opimon in MeCullodi t), Maryland. Partly as a flounsh 
of rhetoric and partly because the intellectual fashion ol the 
times indulged a free use of absolutes, Chief Justice Marshall 
gave currency to the phrase that "the power to tax involves the 
power to destroy."* Ibid, at page 431 of 4 VfteaL This dictum 
was treated as though it were a constitutional mandate. But not 
without protest. One of the most trenchant minds on the Mfff- 
shall CQu^ Justice WOliam Johnson, early auEilyzed the danger- 
ous Inroads upon the political freedom of the states and the 
Union Vi^ithiu their respective orbits resulting from a doctrinaire 
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applicatkm of tbe generalities uttered in the oourse pf the opin- 
ion b McCulloch V. Maryland. Hie seductive cliche that the 
power to tax involves the power to destroy was fused with bd- 
other assumptton, likewise not to be bund m the Constitution 
itself, namely the doetrbe that the biinumties are coirelatlve- 
becapse the existence of the national govenunecit implies im. 
munities from state taxation, the existence of state governments 
implies equivalent immunities from federal taxation. When this 
doctrine was £i$t applied Mr. Justice Bradley registered a 
powerful dissent, the force of which gathered rather than lost 
strength with time. CoUeetor o. Day, 11 Wall 113, 128. 

All these doctrines of btergovemmental immunity have until 
recently been movmg in the realm of what Lbcob called ‘'per- 
nicious abstractions." The web of unreality spun from Marshalls 
famous dictum was brushed awayhy one stroke of Mr. Justice 
Holmes's pen; “The power te tfa Is not the power to destroy 
■while this Court sits,” Panhandle Oil Co. v, Mississippi, 277 ILS. 
218, 223 Jdlssent). FaHuie to exempt public functionaries from 
the universal duties of citizenship tp pay for the oosts of govern- 
ment was hypothetically transmuted bto hostile action of one 
govemment against thp other, A succession of decisions thereby 
withdrew from the taxmg power •of the states and nation a very 
■considerable range of wealth without regard to the actual work- 
mgs of our fedecalism, and fois, too, when the financial needs of 
all goyenmients began steadily to mopnt These decisions have 
encountered berearing dissent. In view of the powerful pull of 
our decisioDSiipoii the courts {charged with mamtalulng the con- 
stitutional equilibrium of the two other great English federal- 
isms, the Canadiafi and the Australian courts were at first b- 
clined tu follow the earlier dactrines of tins Court regarding b- 
tergovcimnental impiuiuty. Both the Supreme Court of Canada 
and the Jligh Court of Australia on fuller consideration-and for 
present purposes the British North America Act, 80 & 31 Viet., 
c. 3, end the Commonwealth of Australia Constibtion Act, 68 & 
64 Viet., a 12, raise the same legal issues as does pur Constitu- 
tion-havE completdy rejected the doctrine c£ intergoveramental 
immunity. In this Court dissents have gradually become majority 
opinions, and even before the prwent decision lie rationale of 
the -doctrine hod been undeimbed. 

, . , Whether Congress may, by expre^ legislation, relieve its 
fuECtioijaries from their dyic obligations to pay for thp benefits 
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df tlie state govenm«its uoder -which they live is matter for 
eooRier day. 

* Mn Justice Etnuai (Mr. Justice McBetnolds ooncuiring with 
him)» dissented. » . . 


CoHuneiit 

Congresrienfll grant of immunity. The Court was at pains In Graves 
e, (yKeefe to say that it was not cofumittlDg itself os the question 
which may now be anticipated: How far may Congress go in con- 
idiiog exemptioa from state taxation? But io Feder^ lAnd Bank a 
Bfsmark Lomber Co,, B14 U.6. 95 (1941), it held that Congress could 
constitutionally immunize from state taxation activities to furthenmoe 
of the lending functions of feder^ land banks, this couclusion being 
derived from the ‘‘necessary ana proper” clauseL Spedficolly, die land 
bank was excused from paying the sales tax on lumber puichaaed to 
repair faim property it had acquired by foredosure. (SimilBr rulings 
had previously been made over a number of years.) The import seems 
to be toaC Cragress will not find itself fenok In on occasioiis when 
it sees fit to confer some immunity by statute, even thou^ the Court 
would no longer infer that hmnunity from the Canstitution alone. 

Stoto taxis and jed/troL co«^piuf contracts. As recorded above, James 
u, Denvo CciitFadmg Co., 302 U.S. 134 (1937), i^held a state tax 
of 2 percent on the gross receipts of contractors, as applied to one 
who was peifonmng a contract with the United States. Ihsugh such 
taxes would insult in larger costs to the United states, die Solicitor 
Oenerd had joined in supporting it. The sequel came in Alabama o. 
King -A Boozer, 314 U.S. 1 (1941), whore the state laid a fi-percent 
gross retail sales tax on building materials. King & Boozer had a con< 
tract to build an amy camp, on a oost^plus-a-fixed-fee basis. Whilst 
the tax fell nommally upon them, there was no doubt that every cent 
of it was passed on to the United States. This time when the Sotief- 
tor General appeased it was to urge the Court to halt the trend which 
the government itself had recently been urgingl Coasideriitg the 
pievdeooe of cost-plus contracting, there could bo no doubt that 
gross-receipts taxes would add greatly to the cost of national do- 
Sense. A fonsidenitioa on the ether side, however, was that when the 
govemmeiit created some large installation, such as a cantonment, it 
produced a host of problems for state and locdi govennnents and so 
zni^t properly be requiied to pay ib share toward their support. 
Witiiout dissent the O^sustAiqed tiie tax. 

The stake may not toz the property of the Untied Stakes. It Is old 
law that the state may not tax (he property of the United States with- 
out ib consent Van BiockKn o. Tennessee, 117 U.$. 151 (1886). This 
doctrine was recently applied in a somewhat unusual stoiation. \VbeFe 
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Cmv£s 9 t New Yohk ex reL O'Keefe: 

Peim^Ivaqia'fl geaera] property tax fell upon a war ^xrotiiictor who 
hod in nis plant maddiieiy beloz^g to the United States, leased to 
him for use in making guns, it was held that this property could not 
be oonsklefed in assessisig the value of the plant United States o. 
Allegheny County, 322 U£. 174 (1944). 

Some state adMAes are taxable by the federal gwemmenL It used 
to be said quite simply that if a state ^goged in a ^business wbieh 
is of a private nature,'' as distinguished from the exercise of "govern- 
mental functious " the business was not withdrawn from federal taxa- 
tion. Thus when South Carolina took over the letal liqiior business, 
k found that it inust pay the federal excise. South Caro^ o. United 
States, 190 U.S. 437 (10OS). Ohio received the same answer in 1934, 
after putting up an aiguznent that Our eeperienoe with Prohibition had 
nonverted the sale of ^liquor into a "govemmeDtal function.’* Ohio v, 
Helvering, 292 U.S. 360. When the University of Georgia pbys 
Georgia 'Teeh in football, the men who carry the bah are not per- 
forming one of Georgia's govemmenfol functians, and the federal ad- 
missions tax is applicable. Allen e. Regents of Univeisity System, 304 
U.5. 439 (1938). And when the state ^ New York sells minerai water 
hnui Saiatogia Springs, k must pay the federal tax on soft drinks. 
New York v. United States, 328 U.S. 572 (1946). When this last situa- 
tion arose, one might have expected the Couit to say, in few words, 
that "a state whi^ sells soft drinks is no Less subject to the federal 
excise than one which sells hard Iquor: this case is governed by 
South Carolina o. United States.” Indeed all the Justices agreed that 
the tax must be upheld here if the South Carolina Case was not to 
be ovcmiled. But the attorneys general of 40 states, as friends of the 
court, joined in urging that New York’s activities be held not taxable, 
90 tbe case seemed to call for a reasoned judgment. And when this 
was attempted, the result was an opinion ^ Stone, C.J., Reed, 
Murphy, and Burton, ]J., concurring; an opinion by Frankfurter, J., 
in wbl^ Rutledge, }., joined; some further remarks by Rutledge; and 
a dissent by Dou^, in which Black, J,, concuned. Qustice Jack- 
son was then at Nombeig.) In Ae South Carolina Case the Court 
had referred to oondidocs which prervailed when tbe Constitution was 
adopted and said that liquor selling was not then "govemmental" 
But (be Court today realizes that it would not do to say that any 
State function of a sort not eiadsed in 1787 may properly be taxed; 
neither is the distinction between "proprietaiy" and "govemmentaT a 
satisfactory one. Though agreed that a state business in minetal water 
was taxaUe, the majority could not bring their ideas into a skigle 
focus on how to frame a general nde for tbe future. 

Justices Douglas and Black tiiought titat South Caiollna v. United 
States had been wrongly decided. "A state's project is as much a 
legitimate governmental activity whether it is tiaditionBl, or aldn to 
private eoteiprise, or conduct^ for profit.” The dxssenting ojikiion 
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says that **Ilie Constitiitioii is a compact between sovereigns,** which 
sounds exceedingly oid-fashioned; it goes on to favor tax iimmiiuty 
for ^the acHvily of states in the fields of boosing, public power, and 
the Ukep” which sounds quite advanced. (Justices Roberts and Bran- 
deis, on the contrary, once said that ^fedei^ or state business Ought to 
bear its proportkinate share of taxatioii iti order that comparison may 
be made between the cost of conducting public and private busmess." 
Brush o. Gommissiocier of Interna] Revenue, 300 U*$. fi52, dissenting 
at 374, 377 (1937),) 

''The line drawn with an unsteady hatid.^ In the course of bis dis- 
sent in the case last dted» Mr. Justice Roberts aho said that 

The frank admissions of counsel at th^ bar concerning the con- 
fusion and apparent inconsistency in administrative rulings [as 
to one of the problems of tax immunity] sbem to call for an 
equaiTy caoduf stiL^ement diat our in the same Seid 

have not furnished the executive a coi^istent rule of action. 300 
U.S. at 375. 

More recently, Mr. Justice Jackson, for the Court, said: "Looking 
backward it is easy to see that the line between the taxable and the 
immune has been drawn with an unste^y hand." United States v. 
Allegheny County, supra, at 176. 

It seems probable diat the hand will continue to draw unsteadily 
for some time to come. Out of the interaction of legislation, adminis- 
tration, and judicial decision, informed by public needs and guided 
Ey critical discussion, the lines of a soubd public policy may be ex- 
pected gradually to emerge. 


ERIE RAILROAD CO. t). TOMPKINS 

304 U.S. 84, 58 S.Q, 817, 82 L.Ed. 1188 (1938), 

On Writ of Certiorari to the United States Greuit Court of Appeals 
for the Second Circuit. 


Tntroductum 

Article III of the Constitution provides that *7110 judicial Power 
shaSI extend ... to ControverSes . . . between Citiz^ of different 
States , . " 

A case of diversity of citizenship. Snppose that Standlsh, a citizen 
of Massachusetts, drives on a. New York highway, where he collides 
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with Kbickerbacker. Knickerbocker is damaged to the eoctenl of^4000 
end brings suit against Standlsb for that amoimt m a loca) oouit. 
Standisb retains a New Yozk lawyer who explains to him (hat 
under the federal Judidaiy Act, which implements the constitutional 
provision quoted above, he may have the case removed to a United 
States district court in New York, It is conceivable that he, an out- 
sider, might be at some disadvantage In the court of the plaintiff's 
state. At any rate, the framers of the Constitution made it possible to 
open the federal courts to such a controversy. Before a judge of the 
United Stntes, the New Yorker and the citiz^ of Massa^setts will 
stand on even ground. 

Accordingly Staindish exercises his federal right and removes the 
suit to the federal court. The case comes to trial facts of the 

collision are presented. Now what is the law to be applied to the facts 
found-hy what rule Is the question of Standish's liability to be de- 
teimined? Surely it must he the law of New Yoik. The moment 
Standish entered the state it was that law which governed his speed, 
his signals, etc., and which established the standard of care which he 
must observe toward olhexs whom he encountered therein. So the 
function of the ‘federal court will be to administer fairly, as betweer 
the New Yorker and the man from Massachusetts, the law of New 
York. Perhaps the legislature has enacted a statute which covers this 
situation. Perhaps the statutes are silent, leaving the matter to be 
governed by the common law, that body of principles which New 
York derived from Ei]gland and whkdi ever since the New York judges 
have been applying and adapting and modifying as they have de- 
cided case after case. 

To find what is the law of New York the federal Judge will read 
the state statutes. He will then look to the decisions of the New York 
courts to see how tiiey have oemstrued those statutes, and also to see 
how they have dedared the common law of New York on matters 
where no statute has been provided. !t is quite possible that in tbelr 
arguments Knuikerbockef's and Standish's lawyers, respective, wiU 
cite decisions in other American Jurisdictions and even in England and 
the Dominiens; perhaps they wiH quote hum treatises and articles 
wherein writers have erpouiided aitd commented upon the law. The 
fed^al judge may find Aese interestiag and instructive. But he must 
never k»e sight of the fact that it is the New York law by which he 
must dedde this case. No matter irtiat the rule may be somewhere 
else, no matter what some writer may have urged, no matter even that 
the fe^al judge may think be could improve upon what the New 
York judges have laid down, his function in this case of diversity of 
citizenship is to take the local law as It is and apply it impartially. 

What has just been laid down dogmatically may seem so reasonable 
and obvious that it need not be labo^. It Is an accurate statement of 
the situation today. But it is quite different from what the Supreme 
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Court, per Stmy, J., kid down in 1842 in Swift D. Tyson, 16 Pet. 1,-na 
decision wliich stood until 1998, wlien the Court, in Erie Beilrood Co. 
0. Tompkiiis, pronotinced it enoneous. lliToughout that loog period 
die fedend judkiaiy, as we now see it, encEoached upon the outhority 
of the sev^ states, producing a considerabk dislocaiioQ in our 
federal system. 

"The common hw is not a brooding omnipresence in'the sky!’ The 
essentials of the matter can be eicplaiaed withoat gobg into technicali- 
ties and lafinements. In drawing up the original Judiciaiy Act of 1789, 
Congress made provirion for bringing mto the federal courts cases 
between citizens of different states, ft went on to declare what rules 
the federal judges should apply. This was in section 34 of the Act: 
^e laws of the several states, except where the Constitution, treaties, 
or statutes of the United States odierwise require or provide, shall he 
regarded as rules of decision in trials at conuntm law, in the courts of 
the United States, in cases where they apply >'* What was meant by 
*Tlie laws of the several states’? In S\^ v. Tyson, Justice Story con- 
strued Haws” to mean **eiiactiQents pramulgated by die legislative 
autharity” of fhe stata "In the ordinary use eff language it will hardly 
be contended that the decisiaxis of the courts constitote lews. They 
are^ at most, only evidence of what the laws are, uid are not of them- 
selves la>vs.“ 

This we now see was an error, diough modi has been w r itte n ex- 
plaining how It came to be made. One contributing cause was Jus- 
tice Story lumself. In addition to being a judge, Story was also a 
professor in Harvard Law Schod and the audior of a number of great 
legal treatjsff. Of all the Justices down to Holmes he was outainfy 
the most ffimed-and indeed he was a triffc about his learning. 
The influence of his texts was far greater than that of his judgments 
on the bench, impoutsmt though they were. He believed that (here 
was one great body of common or general law which prevailed 
througbcnit all the states; the judges here and there, like his law school 
students, mi^t vary in their ability to comprehend, liut that -there was 
one ultimate right answer Story did not doubt One can understand 
how, bolding that view, he could bdieve that when the federal courts 
took a case between citizens of different st^es they were free to de- 
cide it on the basis of thdr own independent judgment of the common 
law, even though a different rule prevailed in the emrds of the state 
when the cause of action arose. Of course, if the state had a statute 
on the point, (he federal judges must apply that statute. But if the 
matter had been left to the common kw, then the federal judges in, 
say, New York could ky down the kw according to thek own notions, 
independently of what the state judges in the courthouse across the 
street be bolding in the cases that came before them* 

In 8 dissenting opinion whldk expresses what has now become the 
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view o( the Goiirt} Justice Holmes ezpbitied the "siAtle fallacy” of 
Swift 0 . Tyson: 

Books written about any branch of the common kw treat it os 
a unitp dte cases from this Court, from the Circuit Courts of 
Appeal from the state courts, from En^d and the Colonies 
of England indiscriiuiDately, and cxidcise them as right or wrong 
aocoT^g to the writer’s notions of a rin gla theory. It is very 
hard to resist the impression that there is one august corpus, to 
undostand which cl^ly is the only task of any court coocenwd. 

If there were such a transcendentd body of law outside of any 
particular state but obligatory within it unless and imtfl changed 
by statute, the courts of the United States might be right in 
using their independent judgment as to what it was. But there is 
no such body of law. The falkcy and illiision that I think exist 
consist ]B supposing that there is this outside thing to be found. 
Law is a word used with different meanings, but kw in the 
sense in whudx courts speak of it today does' not exist without 
some definite authority behind it The common kw so far as it 
is enforced in a state, whether caUed common law or not, is not 
tile common iaw generally but the kw of that state eidsting by 
the authority of that state without regard to what it may have 
been in En^and or anywhere else. [Black & White Taxi. Co. o. 
Brawn k YeDow Tan. Co., 276 U.S. SIS, dissenting at 632, 533 
(1928), Braudels and Stone, JJ.,concuiTing m the dissent.] 

In the time of Marshall and Story the Supremo Court had great 
difficulty in estabbishing the preposition that it had ooustitutianal 
Buthorify to hear appeals frem the state courts on matters of federal 
kw and to oonect any error which it found in the application of ^the 
si^ieme kw of the Lmd.” Story s great opinion io Maitm v. Hunter's 
Lessee, 1 Wheat 304 (1816), and Moish^’a in Cohens t. Virgmia, 6 
Wheat 264 (1821), ore the demonstrations of that authority. But 
/urt as the inteipretAtion of the Coostituticfi, aa act of Cemgresr, or a 
treaty of the United States raised a federal question where the state 
judges most bow to the Justices of the Supreme Court, so the kw of 
any state-constitutional, statutory, or common— was a matter on whidi 
the state courti spoke with an authority which the feder^ judges in 
turn should have respected, What the federal courts did under the 
doctrine of Swift o. Tyson viras a trespass upon tiie state domain. 

^Federal commm lato* as t^ operated, tb see how this worked in 
actual practice^ return now to the case of Knickerbocker o. Standish 
and suppose that it arose prior to 19^. What Standisb’s kwyer did 
was to compare the kw which the New York eourts were applying 
with the "i^ependent judgment” which the federal judges took on 
the issues whl^ would arise in that case. Knickerbocker will con- 
tend that Standish was negligent, and the ease may bum on the stand- 
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nrd of case u4iich Standlsh owed to Knickerbocker. Standish’s lawyer 
finds, let us suppose, that the federal judges take a less strict view of 
liabiliiy in this matter than do the state judges. So he advises his 
client to exercise his federal right to remove the suit to the United 
States oourt-ln order to escape the strictness of the state law rather 
than because of any bias on the part of the state courts. Was it de- 
fensible that Knickerbocker should thus lose (be protection which the 
common law of New Torlc had duosvn about him and others wifiiin 
that state? With what right did federal judges place this case beyond 
the operation of the law of New York simply b^ause they think their 
"independent judgmenr is wiser than dmt of the state courts? To be 
sure, the New York legislature could enact a statute on the subject, 
and that of course would govern. But why should the state have to 
post a statute in order to keep federal judges from trespassing? 

One pragmatic justificatioD was that if the federal ju^ciary, headed 
by the Supreme Court, built up a body of "federd cmninan kw," 
perhaps the state judges wotild conform, and thus a greater imlflca- 
tion of private law would be attained. To a certain extent this was 
successful, Take for instance Justice BradlBy*s great opinion for the 
Supreme Court in New York Centra! Railroad Co. v. Lockwood, 17 
Wall. 357 (1873). This did more than any other decisiOD to establish 
that, as a matter of public policy, courts will not enforce a common 
canier $ stipulation exemption from responsibility for negligence. 
Though he himself had been a ^railroad lawyer,” Justice Bradley 
points out that "The busmess is mostly eoncesibated in a ferw power- 
ful coiparatlons, whose position in the body poUtlc enables them to 
control it.” Since the customer had no "real beedom of choice,” the 
courts should not permit the railroads to contract out of liability for 
iiegHgenoe. But f^leial doctrines of “general law” 'were not always 
so enlightened; in any event it was wrong to invade a domain which 
belonged to tbapstate courts. Better ways have been found for pro- 
moting the u^cation of the law-notably through the work of the 
CommissioDen on Unifom State Laws and the unofficial work of the 
American Liwr Institute in preparing restatements of the oommpD law 
in various fields. 

Rise of eorporations. Really to understand how the “federal com- 
mon law” worked, one must recall that buriuess in this country came 
to be carried on largely through craporatiDHs. A corporation char- 
tered in, soy, Delaware would, for purposes of federal jurisdiction, be 
treated os a citizen of Delaware; thus it was enabled to invoke tho 
federal coixts in all other states in which it did business. (It todc the 
Supreme Court several jumps to reach this xesiit: Bank of the United 
States o. Deveaux, 5 Ci. 61 (f809); Louisville, C. & N. M. Co. o. 
Letson, 1 How. 497 (1844); St. Louis (Sr $. F. Ry. Co. o. James, 181 
U.S. 545 (1896).) Thus a tremendous volume of litigation was shunted 
into the federal courts. State judges, whose function it was to know 
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the law and pvhhc policy of the s^e, could be igooied within 
own hpme by ou(-of'$tate coiporatlctns. A stxildng example was the 
ceutioveisy between the Black & White Taxicab Cb.^ of Kentucky, 
and the Biown & Yellow Taxicab Co., of Kentucky but later of Ten- 
nessee, recounted in justice Bnmdels' opinion below. The story 
be entitled "^y Corporations Leave Home.** 

Criticism cf Sioi/it v, Tyson. Sharp minds among the Justices had 
made the doctrine insecure-Miller, J., by digging dose beside it, and 
Jleld and Holmes, JJ., by laying bare die wi^ fuundatioiL Mr. 
Charles Warren discovered the origioal draft of the Judiciary Act of 
17S9 and challenged (he historical accuracy of Justice Stor/s con- 
stniction.of section 34, An impressivB htemture grew up In protest— 
and the Justices do seem to pay attention to the leading law reviews. 
And then in 1936 up come another case involving a problan of *'fed- 
eral comman law,** and on counting noses at coherence it appeared 
drat a majority of the Justices were pr^ared to evermle Swift v. 
lyson. This was the case of Erie Raiboad Co. u. Tompldns, 

Siiuorion tn the Tompkifis Case. In this particular case Tompknis 
h|id been struck by the Erie in Fennsylvai^ He went up to New 
York and, showing that (bis was a contioveny between citizens of 
different states, brought his suit in the federal court. Ihe Erie said 
diat Tompldns hod been a trespasser and that by the law of Fonn- 
sylvaida it was not liable to trespassers save for wanton or vdHful 
fie^enoe. The federal judges said that they need not consider what 
the ooininon Uw of Pennsylvania might be on this point because the 
"general law" governed. Tompkins recovered a judgment for ^30,000 
and the Erie asked the Supreme Court to review. 

Opinion 

Mr, Justice Bhandeis deKveied the opinion of the Court. 

The question for decision is whether the oft-challenged riots 
trine of Swift o. Tyson shall now be disapproved. , , , 

Pbrst. Swift 0 . Tyson, 16 Fet. 1, 18^ held that federal courts 
exercising jurisdiction on the ground of diversity of dtizenship 
need not, in matters of general jurisprudence, apply the unwrit- 
ten law of the state as declared by its highest court; that they 
are free to exercise an independent judgment as to what the com- 
mon law of the state is— or should be; and that, as there stated 
by Mr, Justice Story, “the true kiterpietation of the 34th section 
limited its application to state laws strictly local, that is to say, 
to the positive statutes of the state, 'and the construction titered 
adopted' by the local tribunals, and to rights and titles to things 
having a permanent locality, such as the rights and titles to real 
estate, and other matters immovable and intraterritoiial in their 



168 INTERGOVERNMENTAL RELATIONS 

nature jaad charaeter. It never has been supposed by us, tliat the 
section did apply, or was designed 4o ^pply^ to ijnestioDs of a 
mose general nature, not at all dependent upon lo^ statutes or 
loccd usages of a filed and permanent operation, as, for example, 
to the construction of ordinary contracts or other written bstni- 
ments, and espedalJy to questions of general noimnercial Jaw, 
where the state tribunals are called upon to peifonn the like 
functions as ourselves, that Is, to asceztab, upon general reason- 
ing aad legal analogies, what is the true £zposttIou of the con- 
tract or instcumcDt, or what is the just rule furnisbed by the 
piindples of cosunerdal law to govern the case.” 

The Court in applying the rule of section 84 to equity cases, in 
Mason 0 . United States, 260 U.S. 545, 559, said: statute, 

Ibawever, is merdy daclaratn^ of the rule which would ftrisf in 
the absence of the statute “ The federal jcouits assumed, in the 
broad field of 'general law,' the power to declare rules of de- 
drion which Congress was confessedly without power to enact 
as statutes. Doubt was repeatedly expressed as to the conectness 
of the coDstruGtion given section 34, and aa to the soondness of 
the rule which it inizodufied. But it was the more recent re- 
search of a competent scholar, who examined the origlnd docu- 
ment, which established that the coastructioD given to it by the 
Court was erroneous; and that the purpose of the section was 
merely to make certain that, In all matters except those in which 
some federal law is controUhig, the federal courts exercising juris- 
diction in diversity of citizenship cases woaJd apply as their 
rules of decision the law of the state, unwritten as well as writ- 
ten. 

Critidsoi of the doctrine became widespread after the dedsion 
of Black h White Taxicab I: Transfer Co. o. Brown k VeBow 
Taxicab & Transfer Co, 276 U.S, 518, These, Brown & Yellow, 
a Kentucky eoiporation owned by Kentuckians, and the Louis- 
ville & Nashville Railroad, also a Kentucky corporation, washed 
that die former should have the exclusive privilege of soUdting 
passenger and baggage transportatipii at the Bowling Green, 
Ky., railroad station; and that <he Black k White, a competing 
Kentucky corporation, should he prevented from interfeiing with 
^ privilege. Knowing that such a contract would be void under 
the common law of Kentucky, it was arranged that the Brown & 
Yellow reincorporate under the law of Tennessee, and that die 
contract with the railroad should be executed there, The suit was 
then brought by the Tennessee corporation in the federal court 
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for Western Keatucky to enjoin oompetitien by tba Black ^ 
Wbitou an iDjunction issued by the District Court was sustained 
by the Court of Appeals; and tills Court, citing many dedsions 
in ^ch the xloctrine of Swift v, Tyson had been applied, nf- 
finned the deaee. > 

Second. Experience in applying the doetriae of Swift n. Tyson 
had revealed its defects, poHtical and social; and the benefits ex« 
pected to fiow from the rule did not accim Persistence of state 
csuits in their own opkilons on questions of common W pre- 
vented imiformity; and the impossibility of discovering a satisr 
factory line ef demarcation between the province of general law 
and of local law developed a new of unceitainties. 

On the other hand, tbe mischievous Tesqlts of the doctrine had 
become apparent Diversity of dti^ensh^ jurisdiction was con- 
ferred in mder to prevent apprehended d^criminalion in state 
courts against those not dtizens of the state. Swift o» Tyt^n in- 
Jbipduoed grave discriminatian by non-citizens against citizens. 
It made rights enjoyed under the unwritten ^‘general lavT vary 
according to whefha enforcement was sought jn the state or in 
the federal court; and the privilege of sheeting the court in 
which the right should be determined was conferred upon the 
XLOSHitheiL 'Kms, tbe doctrine rendered in^ossible equal pro- 
tection of the law. In attempting to promote umfonnity of law 
throughout tbe United States, the doctrine had prevented uni- 
fonnlty In tbe administration of fbe law of the state. 

Ihe dfscrimination resulting became in piactioe far-reaching. 
This resslted in part from the broad provinoe accorded to the 
so-called ''general law^ as to which federal courts exprtised as 
independent judgment hi additiDii to questions of purely com- 
roeri^ law, "general law” was held to ioclnde l!he obligatiostf 
under contracts entered into and to be performed witb th^ 
state; the extent to which a carrier operating within a state may 
stipidate for exen^tion from lability for hfa own negligence or 
that of his employee; the liability for torts committed wMiin the 
stale upon penons resident or property located there, cvenwhere 
the question of liability depended upon Ihe scope of a property 
right eoifened by the stote; and the ri^t to exemplary or jani- 
tiye damages. Furtbermoce, state dedsioiis construing loead 
deeds, mineral conveyances, and even devises of real estate were 
disregarded. 

In part the discriminatiou resulted from the wide range of 
persons held entitled to avail thenselyes of the federal rule by 
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iGsoit to the diversity of citizenship jurisdiction. Through this 
jurisdiction individual citizens willing to Temove from their 
state and become dtizeos of another might avail themselves of 
the federal ruie. And, without even change of residence, a corpo- 
rate citizen of the state could avail itself of the fedetal rule by 
re-iaooiporating under the laws of another state, as was done in 
ihe Taxicab Case. 

. The ifl[|ustice and concision inddent to the doetdne of Swift o. 
Tyson have been repeatedly urged as reasons ibr abolishing or 
limiting diversity of citizenship jurisdiction. Other legislative 
relief has been proposed. If only a question of statutory con-' 
structipQ were involved, we should not be prepared’ to abandon 
a doctrine so widely applied thron^out nearly a century. But 
the uncoQstitutionallty of the oourse pursued has now been made 
clear and compels us to do so. 

Third Except » matters governed by the federal Constitution 
or by acts of Congress, the law to be appEed in any case is the 
law of tile state. And whether the law of the state shall be de- 
olared by its legislature in a statute or by its highest court in a 
deeisioo is not a matter of federal concern. There is no federal 
general ooimnon law. Congress has no power to decide substan- 
tive rules of common law applicable in a state whether they he 
lopal in tjieir nature or '‘general/ be they commercial law or a 
part of the law of torts. And no clause in the Constitutioa purr 
ports to confer such a power upon the federal courts. As stated 
by Mr. Justice Fidd when protesting in Baltimore & Ohio R. R. 
Go. 0. Baugh, 149 368, 401, against ignoring the Ohio com- 

mon law of fellow-servant liability: "I am aware that what has 
been termed the general law of the country-which is often 
little less than what the judge advancing the doctrkie thinks at 
the time should be the general law on a paiticiriar subject-has 
been often advanced in judicial opinions of this Court to con- 
trol 4 oojiBicting law of a state. 1 admit that learned judges have 
fallen into the habit of repeating this doctriae as a convenient 
mode of bnishin^side the law of a state in conflict wkh their 
views. And I confess tiwt, moved and governed by the authority 
of the ^at names of those judges,^! have, myself, in many rn- 
stanpes, unhesitatingly and confidently, but 1 think now errone- 
ously, repeated the same dodtiine. Bn% notwithstanding the great 
names which may be dted in favor of the doctrine, and not- 
withstanding the frequency with which the doctrine has been 
reiterated, there stands, as a perpetual protest against its repe> 
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tition, t!ie Coostitutfon of the United States, ^hich recognizes 
and preserves the autonomy and independence of the states-in- 
dependence in their legislative and independenee ia their judicial 
departments. Supervision over either ie legislative or the ju- 
dicial action of the states is in no case permissible esccept as 
to raatiert by fte Constitution specifically authorized or dele- 
gated to the United States. Any interference with either^ except 
as thus permitted, is an invasion of the authority of the state 
and, to that extent, a denial of its independence,"* 

The fallacy underlying the rule declared in S^ft u, Tyson is 
made dear by Mr. Justice Hohnes. [Quoting language from the 
Black & White Taxicab Case, set out in the Introduction above, 
and from Kuhn o. Fairmont Coal Go., 215 U.S. 349, 870.] 

Thus the doctrine of Swift v. Tyson is, as Mr. Justice Holmes 
said, "an unconstitutional assumption of powers by the courts 
of the United States which no lapse of time or respectable array 
of opinion should make us hesitate to carrect." Iij disapumving 
that doebine we do not hold unconstitutional section 34 of the 
Federal Judidary Act of 1789 or any other act of Congress. We 
merely deplare that iu applying the doctrine this Court and the 
lower oourfs have invaded rights which in our opinion are re^ 
served by the ConstitutiOD to the several states. 

Fourth, The defendant contended tiiat by the common law 
cf Pennsylvania as dedared by its highest court in Falchetti u. 
Pennsylvania R. Co., 907 Pa. 203, 160 A. 550, the only duty 
owed to the plaintiff was to refrain from willful or wanton iujuiy, 
The plaintiff denied that such is the Pennsylvania law. In sup- 
port of thdr «^)ective contentions the parties discussed ail 
dted many decisioiis of the supreme court of the state. The Cir- 
cuit Court of Appeals ruled that the question of liability is oqb 
of general lawj and on that ground declined to dedde die issue 
of state law. As we hold this was error, the judgment is reversed 
and the case remanded to it for further proceedings in confonnity 
with our opintou. 

ReversedL 

Mfi Justice Buileh (Mr. Justice McReynolds concurring with 
him], dissenting. . , . 

Mr. Justice Heed, concuning. * . . 

To dedde the case now before us and to "disapprove" the doc- 
trine of Swift V. T^son requires only that we say that the words 
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"tile laws” inclade 2n their tneankig the deasloas of the local 
tribunals. As die majority opiniOQ shows^ hy its isfereace to 
Mr. ‘Warren's research and the £nt quotation from Mr. Jus- 
tin Holmes, that this Court is now of the view that laws” n- 
eludes “dedsioDS,” it is unnecessary to go further and declare 
that the ^course pursued” was ‘^incoustitntionaJ,” instead of 
merely erroneous. . , , 

Cknmnent 

Though it now seems we!! that the Court in. the above decision 
corrected 85 y^ais of jiidicia] error, we should not M to mmk at- 
tentively the manner In which this was accomplished. In his separate 
opimon Mr. Justice Reed points out wkat his hrethxea are doing. 

Mr, Justice Brandos might havp confined his judgment to sooie- 
thing like the foBowisg: **!& thdr osnstnictibn of section dd of the 
Judidary Act, our predecessors diverted the course ol Jtidicifll decisian 
from its proper diumel. We now restore it to Due diredlton from which 
it should never have departed. From this case forth, 'the kws of die 
several states' as used in section S4 will be Constnied to inckida the 
state's common kw as well as its statutes." 

Mr. Justice Brandeis' npinion said this, and something tnore. It said 
that the Constitution required that this be so. Here, then, was a gratui- 
tous declaration that if Congress should ever enact that federal courts 
might ignore the state's common law ia cases of diversity of citizen- 
ship (which Congress has never done) then such a statute wawld be 
unconstitutionaL 

At this pdnt the reader should turn back to Mr. Justice Brandel^ 
opinion in Askwaijder v. Tennessee Valley Authority and reread his 
canons, particulfiify points fi, 4, oad 7. 
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GIBBONS t). OGDEN 

9 ^Vheaton 1, d L.Ed. 25 (1B24). 

On Writ of Enor fe the Court for the Trial of Impeachmeots and 
Correction of Errors of the State of New York. 

Introduction 

Jechnobgii and Ute Commerce Ckm. The commerce clause arid 
the steamboat are coatemporaries. In August 1787, while the dele- 
gates to the Constitutional Convention at Philadelphia were debating 
^e of power to regulate cornmerce, they took time out to go 
down to the banks of the Delaware River, to see John Fitdi demon- 
strate his steamboat, a sensation of the moment. Aa we look back, it 
seems that Fitcb and the Foindiiig Fathers were workiag at diSerenf 
parts of one unfolding problem. His experiment was an episode In the 
application of steam to transportatioD. The Founders, puipo^g that 
American commeroe should develop under the authority of an ade- 
quate national government, framed the grant that "The Congress 
i\aS[ have Power ... To regulate commerce with foreign Nationa, 
and among the several States,., . k is largely the application of 
technology whidi has produced that “cooinierce’* which Congress is 
to govern. 

Siemhoat monopoly In New York. In 1787 the New York legis- 
173 
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lat}iTe granted Fitdi an eiEdusive pinrilege to navigate iha w^teis of 
that state by steasboait, piovided he;net certain conditions. He failed, 
and in 179B Chancsellor livingston procimed a transfer of the gr^t to 
hdiDSelf. At first he too faMed, but by suooessive acts the grant was 
Icept open. In the meantime, livingston /net Hebert Fulton in Fails 
and saw bis model steamboat on the Seine. They fonned a partneN 
ship, and in 1807 fheir steamboat made a suooessfnl trip from New 
VoA to Albany. Ibe legislaiture thereupon enlarged ^ exclusive 
privilege for a term which might extend to 30 years. 

View of Neto Torfe courts. Otheis developed steamboats at about 
the same time, and presently competitors invaded the monopoly. 
Livingston smd Fulton u. Van ingen, 9 Johnson 507 (K. Y., 1812), 
was a Suit to enjoin one of these rivals from using his steamboat on 
the waters o£ New York. Van Ingen lepked that the monopoly was 
a violation of the Constitution. Had the commerce danse granted an 
exclusive power, so that thenceforth the states were utterly forbidden 
to regulate interstate commeroeP Or did the states retain a concurrent 
power to make laws operating until Congress actually occupied the 
field? The Court of Etfors-^ New York then styled its highest court 
-SHstamed the monopoly. Speaking through the great Chief Justice 
(later Chancellor) Kent, the New York court laid down the followiiig 
mle for reconciling state and federal power: 

Our safe rule of constnictioii and of action is this, that if any 
given power was origina&y vested in diis state, if It has not been 
exclusively ceded to Congress, or if the exercise of it has not 
been pidhibilpd to (he states, we may &ea go on in the exerdsc 
of the power until it comes practically in collision with the 
actual exercise of some congressional power. WJien that happens 
to be the case, the state authority will so far be controlled, but it 
will still be good in ^ tinme respects in which it dees jsot abso- 
lutely contravene the provision of the paramount law. 

A few years later (he p^blem was raised again in the New York 
courts, in the suit of Qgden v. Gibbons. Ogden derived from Living- 
step and Fulton ^ assignment of thdr ri^ts to operate a steam ferry 
between New York and Elizabethtown, N. J. Gibbons was operating 
his steamboats on the same run. Ogden obtained an injimction. 
Chancellor Kent repeated the earlier ruling: the state regulation was 
enforceable until it eai^e into actual conflict with f eder^ law. 4 John- 
son Chancery 150 (1818), affirmed by the Court of Errors, 17 John- 
son 488 (1820). 

The Licetwing Act. Congress had Indeed passed a law, whose bear- 
ing on this case was, however, not dear. The Act of February 18, 
1793, regulating the coasting trade and fisheries, had laid down what 
was requiTed for a ship to be Hoensed for that trade. Ihe form was: 
" • . license is herdjy panted fior the said vessel to be employed in 
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canying on ths ooasfciDg trade." Gibbons* steamboats were licensed 
imd^ ^s acL 

The situation when ihe Steajnboat Case arpse. Cibbpns appealed 
tp SnprofW Cauit against &is decision in Ogdens favor. It was 
thp Geurt's first occasion to make an esposltiQR oE die commerce 
clause. Tlie original analysis would powerfnlly infiiKAce subsequent 
dedsions. Congress was in great doubt as to tiie eictent of its power> 
particularly as to whether it might promote trauspoitatiao by mak- 
ing internal improvements. In fact it was debating that pereimial 
question at the moment Gibbons o. Ogden was being argued. The 
growing problem of state monopolies called ior an authoritative solu- 
tion. Massachusetts j New Hampshire, Pennsylvania, Georgia, Ten- 
nessee, and Louisiana had made exclusive grants similar to that hy 
New Toi^. New York^s neighbora. New Jersey and Connecticut, had 
reacted violently against New York with r^atoiy measures. At- 
torney General Wkt, in concluding his argument against the monop- 
oly, said: **11 is a momentous decision which this Court is called on 
to make. Here are three states almost on the eve of war." 

Opmion 

Mr. Chief Justice Mabshall delivered the opinion of the 
Court . . . 

The appellant contends that this decree is erroneous, because 
the laws which purport to give the exclusive privilege it sustains 
are repugnant to the ConstitutioD and laws of the United States. 

They are said to bip repugnant— 

1. To that clause in the Constitution which authorizes' Con- 
gress to regulate commerce. 

2, To that which authorizes Congress to promote the progress 
of science and usefid arts. . . , 

As preliminary to the very able discussions of the Constitution 
which we have heard from the bar, and as having some influence 
on ocpriniction, reference has been made to the political sit- 
uation of diese states, anterior to its fonnatioiL It has be^ said 
that they were sovereign, were completely independent, and 
were connected with each other only by a league. This is true, 
But, when these allied sover^gns converted their league Into a 
government, when they converted their congress of ambassadors, 
deputed to deliberate oij tjieir common oonoems, and to recom- 
mend me^stues of general utility, into a legislature, empowered 
to pnact laws on t^ most interesting subjects, the whole 
acter in which the states appear underwent a chapge, the extent 
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jof ^ch jnmt he deteimiQed by a fair condderatlozi d the in- 
strument by which that change was effected. 

This ins^ment contains an eaumeradon of powers expressly 
granted by the people to their goveroment. It has been said that 
&ese powers on^t to be construed stdctly. But why ou^t diey 
to be so coHStrued? Is there pne sentence in the Constitution 
which gives oountenance to ffiis rule? In the last of the enu- 
znerated powers, that which grants, erpnessly. the means for 
cerrying all others into precetiaD, Congress is authorized *‘to 
make all laws which shall be necessary and propei^ for the pur- 
pose. But this limitatioB ion the means which may he used is not 
extended to the powers which are conferred; nor is there one 
sentence in the Constitution, which has been pointed out by the 
gentlemen of the bar, or whi^h we have been able tp discern, 
Aat prescribes this rule. We do not, tiienefore, think ourselves 
fustified in adopting it What do gentlemen mean by a strict con- 
struction? If tiiey contend only against that enlarged con^c- 
tion, which would extend words beyond their natural jmd ob- 
vious import, we might question the application of Che term, but 
should not controvert the principle. If ihey contend for that nar- 
row construction which, in support of some theory not to be 
found in the Constitutioti, would deny to the govemBient those 
powers which the words of the grant, as usually understood, 
jmpoit, and which are consisteTrt with the general views and ob- 
jeots of the instrumeot; for that narrow ponstmction, which 
would eripple fhe goveninent, and render it unequal to the ob- 
jects for which it is dedared to be instituted, and to which the 
powers ^ven, as fairly understood, render it comp^eni; &eu we 
cannot peroive the propriety of this strict constniotion, nor 
adopt it aitiifi mk by whidi the GonstifiLtumis be ecpousded. 
As men v^ose inteBtions lequiip no concealment gene^Iy em- 
ploy the woids which most djrectly and aptly e:q)ress the ideas 
they intend to convey, the enlighted patriots who fr^ed our 
Constitution, and the people who adopted it, must be under- 
stood to have employed words in their natural sense, and to 
have intended what they have said. If, from the impeifectioa ^ 
human language, there should be serious doubts respecting the 
extent of any given power, it is a well-settled rule that the objects 
for which it was given, es|)ecmny when those objects are ex- 
pressed in the jjistrumeat itself, should have great inffnence in 
the constmetioR, We knew of no reason for excluding this rule 
from the present case. The grant does not convey power which 
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jDi^t be beneficial to ^aator. If jetained by bfinself, or 
which can enure solely to die bendt of the grantee; but is an 
investment pf power for the general advantage, in the hands pf 
agents selected for that pui^pose; wl^ power can never be eoL- 
erased by the people themselves, but must be plao^ in the 
hands of agents, or lie dormant We know of no rule for con- 
struing the extent of sudi powers, other than is given by the 
language of the instrument which confers them, taken in con- 
nection with the purposes for which they were oonfencd 

The words are: “Congress shall have Power ... To regulate 
Commerce with foreign Nations, and among the several States, 
and with the Indian Tiibes.** The. subject to be regulated is 
commerce; and our Constitution being, as was aptly said at the 
bar, one of enumeration, and not of definition, to ascertain the 
eident of the power, it becomes necessary to settle the meaning 
of the word. The counsel for the appellee would limit it to trafiBc, 
to buying and selling, or the interchange of commodities, and do 
cot admit that it comprehends navigation. This would restrict a 
general term, applicable, to many objects, to one of its significa- 
tions. Coimneroe, undoubtedly, is traffic, but It is something 
more: k is intercourse. It describes the commercial interoourse 
between nations, and parts of nations, in aH ite branches, and 
is regulated by prescribing rules for carrying on that interoouive. 
The mind casi scarcely conceive a system for jFegidating oom- 
meroa between nations which shall exclude all laws oonoeming 
navigation, which shall be silent on fhe admission of the vessels 
of the one nation into the ports of the other, and be oonfinpd jta 
prescribing redes for the ponduct of individuals, in the agtual 
employment of buying and selling, or of baiter. 

If commerce does not indude naydgatioD, the government of 
the Union has no direct power over that subject, and can moke 
no law prescribiug i^at shall constitute American vessels, or/e- 
quiring that they shall be navigated by AmericEin seamen. Yet 
this power has been exercised from the commenpement of the 
government, has been exercised with the consent of a]l, and has 
been understood by all to bo a commercial regulation. All 
America understands, and has imifonnly understow, the word 
“commerce'* to comprdiend oavigation. It was so understood, 
and must have been so understood^ when the Constitution was 
framed. The power over commerce, including navigation, was 
one of the primary objects for which the people of America 
adopted their goveroinent, and must have been contemplated in 
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foiEiing it The Convention must have used Bie word in that 
sense, because all haye understood it in that sense; and the at- 
tempt to restrict it oomes too late. . . . 

The word used in the Constitutioii, then, comprehends, and has 
been always understood to compir^Dd, navigation withk its 
meaning; and a power to regulate navigation is as expressly 
granted as if that term had been added to the word “commerce.” 

To what commerce does this power extend? The Constittitioa 
informs us, to commerce “with foreign Nations, and among the 
fieveral States, and with the Indian Tribes.” It has, we believe, 
been universally admitted that these words comprehend every 
species of eommerdal intercourse between the United States and 
foreign nations. No sort of trade can be carried on between this 
country and any other to which this power does not extemL R 
has been truly said that commerce, as the word is used Jn the 
Constitution, is a unit, every part of which is indicated by the 
term. If this be the admitted meaning of the word, in Its appli- 
cation to foreign nations, it must cany the same meaning 
throughout the sentence, and remain a imit, unless there be some 
plain intelligible cause which alters it. 

The subject to which the power is next applied is to commerce 
"among the several States.” The word means inter- 

mingle with. A thing which is among others is intermingled 
with them. Commeree among the states cannot stop at the ex- 
ternal boundary line of each state, but may be introduced into 
the interior. 

It is not intended to say that ihese words comprehend that 
commerce which is completely intern^ which is carried on be- 
tween man and man m a state, or befifeen different parts of the 
ssm& state, and fvhjdi does not extend to or effect other states. 
Such a power would be inconvenient and is certainly unneoes- 
saiy. 

Comprehensive as the word “amoag” is, it may very properly 
be restricted to that commerce which concerns more states than 
one. . . . The completely intemal commerce of a state, then, 
may be con^dered as reserved for the state itself. 

But, ia regulating commerce with foreign nations, the power 
of Congress does not stop at the jurisdictic^ lines of the several 
states. It would be a very useless power if it could not pass those 
lines. The commerce of the United States with foreign nations is 
that of the whole United States. Every district has a tight to par- 
ticipate in H, The deep sbeams penebate our country In 
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every direction pass the interior of almost every state in 

the Unien, and furnish the means of execdsing this right li 
Congress has the power to regulate it that power must be exer- 
eised whenever the subject exists. If it exists within the states, 
a foreign voyage may commence or terminate at a port within a 
state, then the power of Congress may be exerdsed within a state. 

This princip^ is, if possible, still more clear when applied to 
commeroe ‘‘among the several States.** They either join each 
pther, in which case they are separated by a mathematical line, 
or they are remote from each other, in which case other states lie 
between them. What is commeroe *'among” them; and how is it 
to be conductod? Can a trading e^editioa between two adjoia- 
Ing states commence and terminate outside of each? And if the 
trading intercourse be between two states remote from each 
other, must it not commence in one, terminate in the other, and 
probably pass throu^ a third? Commerce among the states 
must, of necessity, be commerce with the states. In the regula- 
tion of trade with the Indian tribes, the action of the law, espe- 
cially when the Constitution was made, was chiefly within a 
stale. The power of Congress, then, whatever it may T?e, raujt 
be exeidsed within the tenitorial jurisdiction of ^e saveral 
states. . . . 

We are now arrived at the inquiry, wbat is this power? 

It is the power to regulate; that is, to prescriU ihe rule by 
which commerce is to be governed. This power, like all others 
vested in Congress, is complete in ibelf, may be exercised to its 
utmost extent, and acknowledges no limitations other than are 
prescribed in the Constitution. These are expressed in plain 
terms, and do not affect the questions which arise in this case, or 
which have been discussed at bar. If, as has always been 
understood, the sovereignty of Congress, though limited to speci- 
fied objects, is plenary as to those objecits, the power over com- 
merce with foreign natioDs, and among the several states, is 
vested in Congress as absolutely as if would be in a single gov- 
ernment; haying in its constitution^tbe same'iestrictioDS on 'the 
excrdse of the power as are found in the Constitution pf the 
United States. . . . 

The power of Congress, then, comprehends navigation within 
thp limits of every state in the Un^, so far as that navigation 
may be, In any manner, connected with '‘commerce with foreign 
Nations, or among the several States, or with the Indian Tribes." 
It may, of consequence, pass the jurisdictional line of New York, 
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and act upon the very waters to which the prohibition now under 
consideration applies. 

But it has been urged with great earnestness that, although 
the power of Congress to regulate commerce with foreign na- 
tions, and among the several states, be co-extensive with the sub- 
ject itself, and have no other limits than are prescribed in the 
ConstitutiaD, yet the states may severally exerdse the same 
power within their respective jurisdictions. In support of this 
argument, it is said that they possessed it as an inseparable 
attribute of sovereignty before the formation of the Constitution, 
and still retain it, exc^ so far as they have suirendered It by 
that instrument; that this principle results from the nature of the 
government, and Is secured by the Tenth Amendment; that an 
affirmative grant of power is not exclusive, unless In its own na- 
ture it be such that the continued exercise of it by the fomer pos- 
sessor is inconsistent with the grant, and that this is not of that 
description. 

The appellant; conceding these postulates, except the last, con- 
tends that full power to regulate a particular subject implies the 
whole power, and leaves no residuum; that a grant of tho whole 
is incompatible with the existence of a right in another to any 
part of it. , . . 

In discussing the question whether this power is still in the 
states, in the case under consideration, we may dismiss from it 
the inquiry, whether it is surrendered by the mere grant to Con- 
gress, or Is retained until Congress shall exercise the power. We 
may dismiss that inquiry because it has been exercised, and the 
regulations which Congress deemed it proper to make are now in 
fud operation. The sole question is, Can a state radiate com- 
merce with foreign nattons and among the states while Congress 
is regulating it? ... 

Hie act passed in 1803, prohibiting the importation of slaves 
into any state which shall itself prohibit tiidr importation, im- 
plies, it is said, an admission that the states possessed the power 
to exclude or admit them; from whidi it is inferred that they 
possess the same power with respect to other articles. 

If this inference were correct; if this power was exercised, not 
under any particular clause in the Constitution, but in virtue of a 
general ri^t over the subject of commerce, to exist as long as 
the Constitution itse'f, it might now be exercised. Any state mi^t 
now import African slaves into its own territory. But it is ob- 
vious that the power of the states over this subject, previous to 
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the year 1806, constitutes an exception to the power of Con- 
gress to regulate commerce, and the exception is expressed in 
such words as to manifest ciearly the intention to continue the 
pre-existing right of the states to admit or exclude for a limited 
period. The words are, “the migration or importation of such 
peisoos os any of tlie states now existing shall think proper to 
admit, shall not be prohibited by the Congress prior to the year 
1806 * The whole object of tiie exception is to preserve the 
power to those states which mi^t be d^sed to exered'se it; and 
its language seems to the Court to convey this idea unequivo- 
cally. The possession of this particular power then, during the 
time limited m the Constitution, cannot Ik admitted to prove the 
possession of any other similar power. 

It has been said that the act of August 7, 1789, acknowledges 
a oODCurrent power in the states to regulate the conduct of 
pilots, and hence is inferred an admission of their concunent 
right with Congress to regulate commerce with foreign nations 
and amongst the states. But this inference is not, we think, justi- 
tied by the fact Although Congress cannot enable a state to 
legislate, Congress may adopt the provisiocs of a slate on any 
subject When the government of the Union was brought into 
eristence, it found a system for the regulation of its pilots in full 
force in every state. The act which h^ been mflutianed adopts 
this system, and gives it the same validity as if its provisions had 
been specify made by Congress. But t^ act It may be said, is 
prospective and the adoption d laws to be made in future 
presupposes the right in the maker to legislate on the subject 

The act unquestionably manifests an intention to leave this 
subject entirely to the states until Congress should think proper 
to iuteipase; hut the very enactment of such a iaw indicates an 
opinion that It was necessary^ that the existing system would not 
be applicable to the new state of things unless expressly applied 
to it by Congress. ... . 

These acts msre cited at the bar for the purpose of showing an 
opinion in Congress that the states possess, concurrently with the 
legislature of toe Union, toe power to regulate commerce with 
foreign nations and among the states. Upon reviewing them, we 
think they do not estabhsh the proposition they were intended to 
prove. They show the opinion that* the states retain powers en- 
abling them to pass the laws to which allusion has been made, 
not that those laws proceed from toe particular power which 
has been delegated to Congress. 
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It lias been contended by the connfiel for the appellant that, 
as the word to ‘"regulate” implies in its nature fu^ power over the 
thing to be regulated, it excludes, necessarily, the action of all 
others that would peifomi the same operation on the same thing. 
That legulatioQ is designed for the entire result, applying to 
those parts which remain as they were, as well as to those which 
are altered. It produces a uniform whole, which is as much dis* 
turbed and deranged by changing what the regulating power de- 
signs to leave untouched, as that on which it has operate. 

There is great force in this argument, and the Court is not 
satisfied that it has been refuted. 

Since, bowver, in exercising the power of regulatiag their 
own purely internal af whether of trading or police, the 
states may sometimes enact laws, the vahdity of which depends 
on their interfering with, and being contrary to, an act of Con- 
gress passed in pursuance of the Constitution, the Court will 
enter upon the inquiry whether the laws of New York, as ex- 
pounded by the highest tribunal of that state, have, in their ap- 
plication to this case, come into collision with an act of Con- 
gress, and deprived a citiaen of a right to which that act entitles 
him, Should this cjollision exist, it will be immaterial whether 
those laws were passed in virtue of a concurrent power ”to regu- 
late Conunerce with foreign Nations and among the several 
States ” or, in virtue of a paver to regulate their domestic trade 
and police. In one case aad the other, the acts of New York 
must yield to the law of Congress; and the decision sustaining 
the privilege they confer, against a right given by a law of the 
Union, must be erroneous. . . . 

The questions . . , whether the conveyance of passengers be 
a part ^ the coasting trade, and whether a vessel can be pro- 
tected in that occupation by a coasting license, are not, and 
cannot be, raised in this case. The real and sole question seems 
to be, whether a stream madnoe, in actual use, deprives a ves- 
sel of the privileges conferred by a Ucense. 

In considering this question, the first idea which presents 
itself, is that the laws of Congress for the regulation of com- 
merce do not look to the principle by which vessels are moved. 
That subject is left entirely to individual discretion; and in that 
vast and complex system of legislative enactment coDceming it, 
which embraces eveiythiag wbidi the legislature thought it nec- 
essary to notice, there is not, we hdleve, one word respecting 
the peculiar principle by which vessels are propelled trough 
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the w^ter, eicept what may be found iq a single act, grantliig a 
particular priv^ge to steamboats. With this exception, every 
act, either prescribing dub'es, or granting privileges, applies to 
every vessel, whether navigated the instrumentality of wind 
or file, of sails or machineiy. 'Hie whole weight of proof, then, 
is thrown upon him who w^d introduce a distinction to which 
the words of the law give no countenance. 

If a real difference could be admitted to exist between vessels 
carrying passengers end others, it has already been observed that 
there is no fact in this case which can bring up that question. 
And, if the occupation of steamboats be a matter of such general 
notoriety that the Cooit may be presumed to Icnow it, although 
not specially iufonned by the record, then we deny that the 
transportation of passengers is thdr exclusive occupation. It Is a 
matter of general history, that, in our western wateis, their prin- 
cipal employment is the transportation of merchandise^ and all 
know that in the waters of the Atlantic they are frequently so 
employed. * 

But all inquiry into this subject seems to the Court to be put 
completely at rest, by the act already mentioned, entitled, "‘An 
Act for the Enrolling and Licensing of Steamboats."* 

This Act authorizes a steamboat employed, or intended to ba 
employed, only in a river or bay of the United States, own^ 
wholly or in part by an alien, resident within the United States, 
to be enrolled and licensed as if the same belonged to a citizen 
of the United States. 

This Act demonstrates the opinion of Congress, fhat steam- 
boats may be enrolled and licensed, jn common with vessels 
using sails. They are, of course, entidod to the same privileges, 
and can no more be restrained from navl^ting waters, and en- 
tering ports which are free to such vess^, than if -they were 
waft^ on their voyage by the winds, instead of being propelled 
by the agency of fire, *1110 one element may be as legitimately 
as die other, for every commercial purpose authorized by 
ifaa laws of the Union; and the act of a'^st^te inhibltmg the use of 
either to any vessel having a license under the act of Congress, 
comes, we think, in direct collision with that act. • 

As this decides the cause, it is unnecessary to enter in an ex- 
aminatiop of that part of the Constitution which empowers Con- 
gress to promote the progress of science and the useful arts. . . . 


Reversed. 
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Mr, Justice jowason. 

The jud^ent entered by the Court in this came lias my en- 
tire approbation; but having adopted my conchisioDS on viem 
of the subject ZRateriaUy different from those of brethren, I 
feel it incumbent on me to exhibit those views, I have, also, 
another inducement In questions of great importance and great 
delicacy, 1 feel my duty to the public best discharged by an 
effort to maintaiu my opiDions in my own way. . . . 

. . . The power of a sovereigu over commerce, therefore, 
amounts to nothing more rhan a power to Ibdt and restrain it at 
pleasure. And since the power to prescribe the limits to its free- 
dom necessarily implies the power to detennine what shall re- 
main imrestiaiDed, it follows that the power must be exclusive; 
it can reside in hut one potentate; and hence fbe grant of this 
power carries with it the whole subject, leaving nothing for the 
state to act upon. « • . 

It is impossible, with the views which I entertain of the prin- 
d^e on which the oommerdal privileges of the people of the 
United States among themselves rests, to concur in the view 
which this Clouit takes of the effect of the coasting license in this 
cause. I do not regard it as the foundation of the ri^t set up in 
behalf of the appellant If there was any one object riding over 
every other in adoption of the Constitution, it was to keep the 
commercial intercoiirse among ^ states free from all Invidkms 
and partial restraints. And I cannot overcome the conviction, that 
if the licensing act was repealed tomorrow, the rights of the ap- 
pellant to a reversal of- the dedsion complained qf, would be as 
strong as it is under this license, , . « 

Comment 

Marshall’s opinion is much longer than the above extract. Just as in 
McCulloch o. Maiyland, be resp^ed to tbe many pdnts made in 
the argument at the bar, which had extended over six days. Atteu- 
doQ should be focused, however, on a few controlling points. First, 
what is *‘cQmiimrce'? Counsel for the monopoly defined it as 
^change of one thing for another, the interchange of commodities; 
trade or traffio.” Iheir opponanCS said, Tt always implies fntertxsa- 
■muDication and Intercourse.” MaishaU gives the word its largest scope: 
traffic in oommodities, yes; navigation, yes, certainly; but more than 
that, "coiPDierdal ioteicomse . * * in all its branches.” And what 
commerce is "among the several states? Note carefully ManhaU’s 
gloss on these words: it embraces "that commerce which concems 
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mare states than ane." The Chief Justice is looldug into the future; 
he does not purpose to restrain Congress hy any aitifidsdly nanow 
oonstmctioo. Congress is competent in with those concerns 
**wlucK affect the states genemUy." And what Is the power “to regu- 
late? Again Manhall care not to pi^udice future. It is 
the power “to prescribe the rule by which cammerca is to be gov- 
erned.” The power “is complete in itself, may be exercised to its 
utmost extent, and acknowl^ea no limitations, other than are pre- 
scribed in the Constitution." As to foreign commerce, our history 
the days of the embargo and nonintercourse acts of the Napoleonic 
period has established a practicol oonstruction that the power to 
regulate foreign commen» includes the power to prohibit Sut as to 
interstate commerce, the Justices have at times h^ that the power 
to regulate is a power to promote end foster-^ut not to prohibit the 
passage of child-made goods, or to prescribe a retirement system for 
woiken employed by railroads. Such qualifications as these are 

nowhere to be found in Mamhall's exporition of what it means “to 
regulate.” 

Exclaske or concurrent power? One should scan the opiruon, too, 
to see what Manhnll said on that most controverted question, whether 
the commerce power is exclusive or concunent. Was the New York 
manopoly bad simply because it operated to restrain interstate com- 
merce, encroaching upon a field whith belonged entirely to Congress? 
Or was it bad only because H collided with a coasting license granted 
under the Act of Congress of 1793? Here for once the Chief Jostioe's 
language becomes a little indefinite. But do not suppose for a moment 
that Marshall's mind was vague. He knew exactly what he was doing. 
Holding, as the majority did, that Gibbons’ license under the act was 
positive authority to navigate freely the waters of the United States, 
it was unnecessary to rule upon toe question whether toe state ex- 
clusion would have been invalid as in conflict with the oonnneroe 
clause had Congress lemained silent, Nevertheless, Moishall did not 
wish by any narrow restriction of the Court’s itikng to encourage the 
idea that ttie states had concurrent power over intefstate oommeroQ. 
So he runs over toe contending aiguntents, admits that the states 
jetain internal police powers which may have a cxmsiderable effect 
upon commerce, puts forward Webster's contention that as the power 
to regulate implies “full power over the thing to be regulated. It ex- 
cludes, necess^y, (he action of all others that would perform the 
some operation on the same thing,” and then stops short with the 
Tonark that “There is great force to this argument, and the Court is 
not satisfied toat it has been rehited.^ Since^ however, Congress had 
really occupied the field by its Act of 1703, the conclusion was placed 
on that ground. The Court's decree is ex^t that toe monody is 
bod becaiise in conflict with the federal statute. 

Jostice ]dhnsop*9 opinion. The concurring opinion of justice John- 
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san is one of the most curious aspects of the ease. WjUiam Johnson, 
Judge of the Supreme Court of South Cardliim, had hpen appoiatetf 
toihe Supreme -Court of the United States in 1804, his age then bping 
oply 32. This was JeSersou’s first appointment, and he had taken 
core to select a Hqmblican who woul^ ho trusted, somewhat oounte^ 
act Marshall’s influence within the Court. Jeffeiaoq had encouraged 
Justice Johnson to write hia own opimons, supposing that this would 
draw some Strength away &om the Chief Justice. Of all of Marshall’s 
colleagues, Johnson seems to have been the one who most success- 
fully maintaiacd his own identity. Aud here we find him delivering 
a solo opinion which differs from that of Maishall-hy explicit^ 
taking the higher nationalist ground thpt the power of Congress is 
exclusive and that the state monopoly wai invalid without invoking 
the Act of 17631 It is reasonable to suppose that the Chief was very 
well pleoEed -with this resdt. Ooming from a South Carolina Jeffer- 
sonian, the conclusion that Congress had Acdusive power over inter- 
state commerce (which seems to have hmi Moi^all’s own view) 
would be far more persuasive among strict constructionists than ony 
pronouncement from a Chief Justice whose nationaKsm w^ notorioiifi. 

A wdcom decision* For once Manhal) had delivered a Judgment 
which was received with accbkn by a gratefil country. The preva- 
lence of invidious state legisktion had threatened a return to the 
commercial confuaofi which the Constitution was intended to co^ 
rect. By the Court’s decision tiiese state boniers were struck down, 
Special privilege was defeated, and the nation’s commerce was in- 
stantly qpickraed. 


COOLEY t). BOARD OF WARHENS OF THE 
PORT OF PHILADELPHIA 
12 Howard 299, 13 L.£d. 996 (1852). 

On Writ of Enor to the Supreme Onirt of Pennsylvania. 
IfitrodiictioQ 

The judgment in Gibbons u. Ogden had staked out a completely 
adequate field for the commqp^e power of Congress. It not 
settl^ the question whether the states might legi^te dor any por- 
tion of that field which Congress hod not actually occupied. That 
question was not a matter of a merely doctrinal difference between 
state rights and hi^toned Eedendisin. It was involved in q number 
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of very practica] problems. Were the states free to constnict local im- 
provements k navigable waters? What of a hri^e over one of the 
great rivers? Whllo land travel, presently by railroad, would be focili- 
tated, the iq)per reaches pf the stream would be boned to all boats 
which could not clear the bridge. Take a state such as New York, 
oontauung a great port of entry-what measures of self-protection 
might it impDso upon the stream of immigraots as they landed on die 
dock? New England states were passing legislation to restiiot the 
traffic in Uquor^-could they apply their prd^ition laws to Bquor 
shipped from out of state? These issues proved Bomewhat perplex- 
ing, and, though the Justices might even be agreed in their re^ts, 
they differed widely in their reasoning. Some, like Story, J., insisted 
that the oommeroe power belonged exclusively to -Congress. Some, like 
Jnstioe Daniel -of Virginia, woidd give a marimum scope to state l»vs. 
Some would say that the state law in r|uestion could be sustained be- 
cause it was not really a regulation of commerce but rather a measure 
of loeal police which affected commerce only incidentally. The Jus- 
tices were badly in need of a sound prineiple. It was not until 1652, 
when Justice Curtis wrote his great opinion in the Cooley Cose, that 
• the Court finally arrived at a satisfactory airalyris of this mafcor public 
problem. 

Marshall had had an opportunity to woric out a solution, but for 
some reason hod let it pass. In Willson 0. Bbdcbdrd Creek Marsh Cb., 
2 Pet 245 (1629), the Delaware legislature bad authorized the owners 
of marshland to dam Blackbird Creek; WiDson's doop broke the dam, 
and when he was sued for damages he replied that thp dam had 
obstructed a luvigable waterway aod, consistently with the oomT 
merce clause, could not validly have been authorized by Delaware. 
He relied upon Oibbons o. Ogden as affording a conclusive defense. 
If eoQstijtutiQnal law were merc^ a matter qf formal laglCr unoffisetod 
by oonsideTalioas of magnitude and degree, it would sound persuasive 
to say, If New York may not close a waterway by a paper barrier, 
may Dekwore do an by logs and ^one? But on the oth^ band, must 
the state stand idly by until Congress at Washington gets around 
to draining its swamps? If <he purpose of the state’s legislation were a 
material consideration, the New York monopoly was aimed at re- 
strictqig commerce between the states, whereas Dekware was merely 
seeking a local improvement, Marshall could hove made diis little in- 
ddent the occasioa for Emother great opinion; but he chore to treat 
it in a few short paragraphs in which he said as little as possible. He 
took notice of the marshy shores of Delaware, and observed that no 
doubt the dam had benefited propeit)^ oud health. 

If Congress hod passed any oat which bore upon the cose; any 
act in exeeutioB ef the power to regulate commerce, the object 
of which was to control stale legislation over those ^oll nov- 
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(gable creeks into which the tide £ews, end which abound 
throughout the lower countiy of the Midd^ and Southern states, 
we should feel not much difficiilty in saying that a state law 
cooling in conflict with such act woidd be voiA But Congress has 
passed no such act 

^nder all the drcumstaiices of the case ” the Court did not think 
that Delaware's action could ^ considered as ropugnant to the power 
to regulate commerce in its donnant rtotci." VV% not? The Chief did 
not see fit to esplain. He did not even mention the fact that the 
same act of Congress on which the monopoly was broken in Gibbons 
o. Ogden was present too in this case: Willson's sloop also had been 
licensed under fhe federal law. 

No doubt it is well that Marshall AUempted no rationale. For in 
1829 the Justices had not yet thought their way through this problem 
of fedendfsm. What the answer ^ worked out; id 1852, it was cer- 
tainly wiser than anything that coiHd have been produced in 
MardiaH's day. 

Opmion 

Mr. Justice Cmnis delivered the opinion of the Court 
These cases are . . « acthQis to recover half-pilotage fees 
under the 2dth section of the act of the legislature of Penn- 
sylvania, passed on the second day of March, 1803. The plalntlfi 
in error alleges that the highest pouit of the state has decided 
against a li^t claimed by kirn under the Constitution of the 
United States. That right is to be exen^ted foam the payment 
of the suns of money demanded, pursuant to the state law above 
referred because that Jaw centrAVBnes several pmvirions of 
the Constitution of the United States. 

The particular section of the state law drawn in (piestion is 
as follows: "That every ship or vessel arriving from or bound 
to any foreign port or place, and every ship or vessel of the 
burden of seventy-five tons or more, sailing from or bound to any 
port not within river Delaware, shall be obKged to receive a 
pilot. And it shall be the duty of the mster of every such idiip 
or vessel, within thirtynsix hours nert after the arrival of such 
ship or vessel at the city of Philadelphia, to make report to the 
master-warden of the name of such ship or vessel, draught 
of water, and the name of the pilot who shall have conducted 
her to the port And when any such vessel shall be outward- 
bound, the master of such vessel shall make known to the 
wardens the name of such vessel, and of the pilot who is to con- 
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duct her to the capes, and her draught of water at that tirae. 
Aad it shall he the duty of the wardens to enter every such ves- 
sel in a book to be by them kept for that purpose, without fee 
or reward. And if the master of any ship or vessel shall neglect 
to make such report, he shall forfeit and pay the sum of sixty 
dollars. And if the master of any such ship or vessel shaB refuse 
or neglect to take a pilot, the master, owner or consignee of such 
vessel shall forfeit and pay to the warden aforesaid a sum equal 
to the half*pllotage of such ship or vessel, to the use of the 
Society for the Belief, etc., to be recovered as pilotage in the 
manner hereinafter directed: Provided always, that where it shall 
appear to the warden that, in case of an inward-bound vessel, a 
F^t did not offer before bad reached Reedy Island; or, in 
case of an outward-bound vessel, that a pilot could net be ob- 
tained for twenty-four hours after such vessel was ready to de- 
part, the penalty aforesaid, for not having a pilot, shall not ie 
iDcuued,'* It constitutes one section of "An Act to Establish a 
Board of Wardens for the Port of Philadelphia, and for the Regu- 
lation of Pilots and Pilotages, and the scope of thn Act is, in 
Qcmfonnity with the tide, to regulate the whole subject of the 
pilotage of that port 

We think this particular regulation concerning half-pjlotage 
fees is an appropriate part of a general system of regulations 
of this subject. Testing it by the practice of commercial states 
and countries legislating on this s^ject, we £nd it has usually 
been deemed necessary to make similar provisions. Nuznezuus 
laws of this kind are cited in the learned aigunjent of the counsel 
for the defendant in error; and their fitness, as part of a systm 
of pilotage, in many places, may be infened from their eudstence 
in so many different states and countries. • . . 

It remains to consider the objection that It Is repugnant to 
the third clause of the eighth section of the first A^de. The 
Congress ehall have Power ... to regulate Commeroe with for- 
eign Nations and among the several States, and with the Indian 
Tribes." 

That the power to regulate commerce Includes the regulation 
of navigation, we consider eettled. And when we look to the 
nature d the service pezfoiTned pilots, to the Telatlons which 
that service and its compensations bear to navigation between 
the several states, and between the ports of the United States 
and fordgn countries, we are brou^ to the conduslon, that 
the regulation of the qualifications of pilots, of the modes and 
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times of offering and sendering their services^ of the responsi- 
bihties which ^all rest opon thenip of the powers they shall 
possess, of the compensation they may demand, and of the 
penalties by which t^ rights and dnti» may be enforced, do 
constitute reguktioDs of navigation, and consequently of <x>m- 
»erce, within the just meaning of this clause of &e ConstitufiOD. 

The power to regulate navigatioa is the power to prescribe 
rules in confaimity with which navigation must be carried on. 
It extends to ibe persons who conduct It, as well as to the in- 
struments used Accordingly, the fast Congress assembled -under 
the CoQstitutioa passed laws requiring the masters of ships and 
vessels of the United States to be citizens of the United States, 
and established many jules for the government and regulation 
of oSoers imd seamen. 1 Stat. at L 55, 131. These have been 
from time to time added to and changed, and we are not aware 
that their validity has been questioned ... 4 

... a majority of the Court are of Opinion that a legidaHon of 
pilots js a regulation of commerce, within the grant to Congress 
of the oommereial power, oonbained in the diid clause of the 
eighth section of the first Article of the Constitution. 

It becomes necessary, therefore, to consider whether this law 
of Pennsylvania, being a regulation of oon^meroe, is valid. 

The Act of Congress of Sie 7th of August, 1789, section 4 is 
as follows: 

"That all pilots in the bays# inlets, rivers, harbors, and ports 
of the United Stales shall contioue to be regulated in conformity 
with the ejdsting laws of tbe states, respectively, wherein such 
pilots may be, or with such laws as the states may lespectiyely 
hereafter enact for the purpose, until furder legislative provision 
shall be made by Congress ” 

If the law of Pennsylvania, now in question, had been in 
eiystence at the date of this Act of Congress, we zni^t hold it 
to have been adopted by Congress, and thus made a law of the 
United States, and so valid, Because this Act does, in effect, give 
the force of an act of Congress, to the then existing state laws on 
this sifajeet; so long as they should continue unrepealed by the 
state which enacted them. 

But Hhe kw on which these actions are founded was not en- 
acted till 1803. What effect then can be attributed to so much 
of the Act of 1789, as dedaies, that pilots shall continue to be 
regulated in coofonnity *‘with such laws as -the states may re- 
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spectively jenact for the py^ose, until furtlier Fegis- 

ktive provision shall he made by Congress?'* 

If the states were divested of the power to legislate on this 
subjept by the grant of the ooniniercial power to Congress, it 
is plain this Act could not confer upon them power thus to 
legislate. If the Constitution excluded the states .from maldng 
any law regulating corraiierce, certainly Congress cannot re- 
gr^ or in any manner re-convey to the states that power, And 
yet this Act of 1769 gives its sanction only to laws enacted by the 
dates. This necessary implies a constitutional power to legis- 
late; for only a rule creat^ by the sovereign power of a state 
acting in its legislative capacity, can be deem^ a law enacted 
by a state; and If the state has so limited its spvereigii power 
that it no longer extends to a particular subject, ma^estly ft 
cjumot, n> any proper sense, be said to enact laws thereon. En- 
tertaining these vi^j we are brought directly and unavoidably 
to the consideration of the question, whether the grant of thp 
commeiicial power to Congress, did por se deprive the states of 
all power to regulate pilots. This question has never been de- 
gd^ by this Court, nor, in our judgment, has any case depend- 
ing upon all the considerations which must govern this one, ppme 
brfoie this Court The grant qf comiDerdal power to Congress 
does not contain any terms which expressly exclude the states 
from exercising an authority over its subject matter. If they are 
excluded, It must be because the nature of the power, thus 
granted to Congress, requires that a similar authority should not 
exist in the states. If it were conceded or the nne that the 
nature of this power, like that to legislate for the District of Co- 
'himbia, is absolutely and totally repugnant to the existence of 
similar power in the states, probably no one would dpny that tho 
grant of the power to Congress, as effectually and perfecCly ex- 
cludes fhe states from all future jegislatioo on the subject, as if 
express words had been used to exclude them. And on the other 
hand, if it were admitted that Ihp existence of this power in 
Con^iess, like the power of taxation, is compatible widi the 
exis^ce of a similar power in the states, then it would be In 
conformity wifh the contemporary exposition of the Constitution 
(FedWi^, No, 32), nnd with toe judicial construction, g^en 
from time to time by this Court, af^ the most deliberate ooi)- 
sideiation, to hold that toe mere grant of such a power to Con- 
gress, did not imply a prohibition on the .states to exercise the 
$amp power; toat it is not the mere existence of $uch a power, 
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but Its exercise by Congress, which may be inooi^patible with 
the cxerdse of the same power by the states, and thk the states 
may legislate in die absence of congressional regulatioDS. 

The diversides of opinion, therefore, wMch have existed on 
this subject, have arisen from the differprit views taken of the 
nature of this power. But when the nature of a power like this 
is spoken of, when it is said that the nafure of the power re- 
quires that it should be exercised exclusdvely by Congress, it 
must be intended to refer to die subjects of that power, and to 
say they are of such a nature as to require exclusive legislation 
by Con^ss. Now the power to regulate commerce embraces a 
vast field, containing not only many, but exceedin^y various 
subjects, quite uidike in thdr nature; some imperatively de- 
znandiDg a single uniform rule, operating equally on tfee oom- 
merce ^ the United States in every port; and sorndT^e the 
subject now in question, as imperatively demanding that diversity 
whidi alone can meet the loom necessities of navigation. 

£id^ absolutely to or deny, that the nature of this 
power requires exdusive legislation by Congress, is to lose sight 
of the nature of the subjects of this power, and to assert con- 
cerning all of them, what is really applicable but to a part. What* 
ever subjects of this power axe in their nature national, or admit 
only of one uniform system, or plan of regulation, may justly be 
said to be of such a nature as to require exclusive legislation by 
Congress. That this cannot be affirmed of laws for fhe regulation 
of pilot? and pilotage is plain. Tho Act of 1769 contains a plear 
and authoritative declaration by the first Congress, that the 
nature of this subject is sudi that until Congcess should find it 
necessary to exert its power, it should bo left to the legislation 
of the states; that it is local and not national; that it is likely 
to be the best provided for, not by one system, or plan of regu- 
lation, hut by as mai^r as the legislative discretion of the several 
states should deem applicable to the local peculiarities of the 
ports within their limits. 

Viewed in this light, so much of this Act of 1789 as declares 
that pilots shall continue to be regulated l)y such laws as the 
states may respectively hereafter enact for that purpose,** in- 
stead oi being held to be inoperative, as an attempt to confer 
on the states a power to legislate, of which the Constitution had 
deprived them, is allowed an appropriate and important sig- 
nification. It manifests the understanditig of Congress, at the 
outset of the government, that the nature of this subject is not 
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such as to nquire its expluslve legislation. Th^ practice of the 
states, aud of the natiODfll government, has been in conformity 
^th this declacation, flora the origin of the national govern- 
ment to this time; and the nature of the subject, when examined, 
is such as to leave no doubt of the superior fitness and propriety, 
not to say the absolute necessity, of different systems of regula- 
tion, drawn ffoia local knowledge and experience, and con- 
formed to local wants. How, then, can we say that; the mere 
grant of power to regulate commerce, the states are deprived of 
all the power fo legislate on this subject, because from nature 
of the power the legislation of Congress must be exclusive. This 
would be to a&m that the nature of the power is, in this case, 
SDOiething different from the nature of the subject to which, in 
such case, the power extezids, and that the nature of the poMter 
necessarily demands, in all cases, exclusivd legislation by Con- 
gress, while the natura of one of the subjects of that power, not 
only does not require such exclusive legislation, bnt ma^ be best 
provided for by many different systems enacted by the states, in 
oanformity wjfh the dicumstances of the ports within thdr 
limits. In construing an instrument designed for the formation 
of a government, and in determining the extent of one of its im- 
portant grants of power to legislate we can make no such dis- 
tlnctipu between the nature of the power and the nature of the 
subject on which that power ^vos intended practicaOy to oper- 
ate, nor consider the grant more extensive by afiBrming of the 
power, what is not true of its subject cow in question. 

It is the opinion of a majority of the Court that the mere grant 
to Congress of the power to regulate commerce did not deprive 
the states of power to regulate pilots, and that although Congress 
has legislated ou this subject, its legislation manifests an inten- 
tion, with a single exception, not to regulate this subject, but to 
leave its regaJatiou to the several state. To these precise ques- 
tions, which are all we ecre called on to dedde, this opinion must 
be understood to be confined. It does not extend to the question 
what other subjects, under the commerdal power, are within the 
exclusive control of Congress, or may be regulated by the states 
in the absence of all congressional legislation; nor to the general 
question, how far any regulation qf a subject by Congress, nvay 
be deemed tn operate as an exclusion of all legislate by the 
states upon the same subject We decide the precise questions 
before us, upon what we deem sound principte, applicable to 
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Oils particular subject in the state in which the legislation of 
Congress has left it. We go no further. 

We have not adverted to the practical consequences of hold- 
ing that the states possess no power to legislate for the regula- 
tion of pilots, though in our apprehension these would be of 
the most serious Importance. For more than sixty years this sub- 
ject has been acted on by the states, and the systems of some of 
them created and of others essentially modified during that 
period To hold that pdotage fees and penalties demanded and 
received during that time, have been iHegally exacted, under 
color of void laws, would work an amount of mischief which a 
clear conviction of constitutional duty, if curtained, must force 
us to occasion, but which could be viev^ by no just mind 
without deep regret. Nor would the mischief be limited to the 
past: K Congress were now to pass a law adopting the existing 
state laws, if enacted without authority, and to violation of the 
Constitution, it would seem to us to be a new and questionable 
mode of legislation. 

If the grant of commercial power in the ConstitutioD has de- 
prived the states of all power to legislate for the regulation of 
pilots, if their laws on this subject are mere usurpations upon 
the exclusive power of the general government, aod utterly v^d, 
it may be doubted whether Congress could, with propriety, rec- 
ognize them as laws, and adopt them as its own acts; and how 
are the legislatures of the states to proceed in future, to watch 
over and amend these laws, as tbe progressive wants of a grow- 
ing commerce will require, when the members of those legis- 
latures are s^ade aware that they cannot legislate on this subject 
without violating the oaths they have taken to support the Con- 
stitatiou of the United States? 

We are of opinion that this state law was enacted by virtue 
of a power, residing in the state to legislate; that it is not in 
conflict with a«y law of Congress; that it does not toteiferp 
with any .system whipl^.^ngress^has estabhsbed by making regu- 
lations, or by intentionally leaving indivijSuals to their own un- 
restricted action; that this law is therefore vah'd, and the judg- 
ment of tbe Supreme Court of Pennsylvania in each case must 
be affirmed. 

Justioa McLeak and Mr. Justice Wayne dissented; and 
Mr. Justice Daniel, although he coocuned in the judgment of 
the Court, yet dissented from its reasoning. 
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Mr. Justice McLean; . . . 

That a state may regulate foreigij oommerce, or commeice 
among the states, is a doctrine whidi has been advanced by in- 
dividual judges oS. this Court; but never before, 1 believe, has 
such a power been sanctioned by the decision of this Court. In 
this case, the power to regulate pilots is admitted to belong to 
the oommercial power of Congress; and yet it is held, that a 
state, by virtue of its inherent power, may regulate the subject, 
until such regulation shall be annulled by Congress. This is the 
principle established by this decision. Ib language is guarded, 
in order to apply the decision only to the case before the Court. 
But such restrictions can never operate, so as to render the prin- 
ciple inapplicable to other cases. And it is in this light that the 
decision is diiefly to be regretted. . . . 

From this race of legislation between Congress and the states, 
and between the states, if this prkiQipte be maintained, will arise 
a conflict simil ar to that which existed before the adoption of the 
Constitution. . . . 

. . . Congress, to whom the subject peculiarly belongs, should 
have been applied to, and no doubt it would have adopted the 
act of the state. 

Mr. Justice Daniel: . , . 

The true question here is, whether the power to enact pilot 
laws is appropriate and necessaiy, or rather more appropriate and 
necessary to the state or the federal governments. It being con- 
ceded that this power has been exercised by the states from their 
very dawn of existence; that it can be practically and benefdally 
applied by the local authorities only; it being conceded, as it 
must be, the power to pass pilot laws, as such, has net been 
ki any express terms delegated to Congress, and does not neces- 
sarily con^ct with the ri^t to establish commercial regulations, 
I am forced to conclude that this is an original and inherent 
power in the states, and not one to be merely tolerated, or held 
subject to the sanction of the federal government. 

Comment 

Ooe notes at once the point aboyt delegation of powers. If the 
Constitution stripped the states of the power to legislate on pilotage, 
Congress cannot give it back to them. So we cannot soy (h^t Penn- 
sylvania had power to pass its Act of 1803 because Congress had con- 
ferred it by the Act of 1789. 
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fflgfwr and lower branches of commrc^t When Justice Curtis 
united a majority Af the Justices on the view that the power over mter- 
state and foreign connnerce erabiaca various subjects, some of a 
patuie to dema^ a single tmifonn rule, others susceptible of local 
control, he was developing a theme which had already heen heard in 
the Supreme Court chantber. Daniel Webster, in arguing Gibbons v. 
Ogden, had said: 

It should be repeated, that the words used in the CoostitirtloD, 
“to regulate commerce “ are so very general and exteosive that 
they might be construed to cover a vast field oyegislation, part 
of which has always been occupied by state and therefore 
the words must have a reasonable GOnstrucdoH, and the power 
should be considered os exclusively vested in Goiigress, so far, 
and so far only, as the nature of the power requires. 

Webster conteoded tiiat New York’s monopoly law had reached 
Into the 'Idgher branches of commercial regulation' which “must be 
exclusively committed to a single hand." 9 Wheat. 1, 14. Justice 
Woodbury, who was Justice Curtis’ immediate predecessor on the 
Court, hud developed the idea in separate opinions in the Dcense 
Coses, 6 How. 504, 024 (1047), and the Fasseoger Cases, 7 How. 269, 
5S9 (IM^. 

The Court’s problem is one of deci^ what to do in the silence of 
Congress. For Congress has exerted its constitutional power to regu^ 
late a particular matter, that regulation prevails, “any Thing in the 
Constitution or Laws of aoy State to the Contrary notwiths^ding.** 
Constitution, Art. VI, sec. 2. But if Congress has not spoken, and a 
state enacts some law whidi amounts to a regulation oi interttate or 
foreign corunerce, what then? WeX, the Court looks to the nature of 
the tbitig regulated r is this die sort of matter which is notional Jo 
scope, which calls for a single rule, a tuiifonn system or plan of ragu- 
lationP If so, then state regulation must fall. Looking back, we see 
that the New York steamhoat monopoly presented just such a situa- 
tion. Evidently, the free movement of ships from port to port was a 
nutter of the highest national ooncem* But if , on tlu other hand, the 
state is making a reasonable eSoit to meet ^jme local necessity, and it 
appears to the Court that “superior fitness and propriety' is on the 
side of ^'different systems of regulation, drawn fnm local knowledge 
' and experience, and oonfonned to local wants,' then the state regula- 
tion be sustained— until, of course, Congress breaks its silroce. 
Of this the dam on Blackbird Creek is an exceHeot example. 

Justice Curtis did not producp a calculating machine for deciding 
cases automatically. What he worked out was a method of analysis. 
Justices GontiiKie to differ as to whether g given matter would h^er 
be classed In the '^ligter brancb" of cotiunerce or in the lower. De- 
cisions thenceforth were to turn, however, not on dogma about state 
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rights or einliisive poweis, but od aQ appreciadoa of the elements In 
the particular type of situatioiL 

State brid^ laws. Let us apply the analysis to some specific prob- 
lems. Take first the question a state bridge over a navigable water- 
way. The Gouit had had much trouble with cases ooncflrxiliig Vir- 
giiiia’s bridge over the Ohio at Wheeling, New York’s bridge over the 
Hudson at ^baoy, and two bridges over the Passaic River at Newark^ 

N. J. In 1866 it decided Giknan o. Fhiladalphia, 3 Wall. 713, wherein 
the state’s action in authoiizmg a bridge over the SdiuyMl was chal- 
lenged by the owner of an upstream wbaif. The majority of the Couit 
observed that perhaps the traffic on the bridge would be greater than 
would ever be transported on the water. It could well be left to the 
rminidpal power to weigh the relative advantages, subject always to 
the paianiouzit authority of Congress. This concluaton stood the test 
of time and became the settled view of the Court Willamette Iron 
Bridge Co. u. Hatch, 125 Uii. 1 (1888). But as commerce develops, 
matters which once seemed to be primarily of local interest will come 
to have a substantial national importance. So it has proved with 
bridges and dams. The power of 6)Dgres5, once dormant, has been 
awakened. By a aeries of acta, beginning in 1890, Congress forbade 
any obatruetkm of the xiavi;gabl 0 waters until the plans have been ap- 
proved by the Chief of Engineers and the Secretary of War. 

State regulation of foilroads^ Conaider now some of die pioblems 
presented by the railroada. In a mimber of cases decided together In 
1677, the Court bad sustained tbe power of die state to rates. 
Muim V. Blinois, 94 U.S. 113, and cases decided with It. Among the 
parly abuses was one whereby a railroad would set its charges unduly 
bw at points served by some competing carrier and m^e up by 
eiEorbitaat rates at paints where there was no competition; thus the 
.charge might be more for a short than for a bng hanl. Illinois for- 
bade diis practice, its Statute applying to interstate as wqB as intra- 
state hauls. Could the act be sustained? Ceatainly the evil was great, 
and Congreas had done nothing about It. In Wabash, St. L & P. Ry. 

O . minors, 118 U.$. 657 (1886), the majority, per Justice Miller, f^ 
slear, however, that this was a malter of *'a general and national char- 
acter^ whidb could not %e solely and wisely remitted to local rule^; 
the problem called for the action of Congress, Vhose enlarged view 
of the interests of aU the states, and of the railroads concerned, bet- 
ter fits it to establish just and equitable rules ” M we look back it 
seems clear that the majority were right: it would not be good gov- 
ernment to allow the several states each to give oomnumds about 
transportation extending over other states. The Court announced this 
decisbn on October 25, 1888. Con^s, which bad long been de- 
bating what it ought to do, promptly rose to its lespor^^bility and 
passed the Interstate Commerce Act of February 4, 1887-tbe first 
of a series of statutes which have brought mere and more aspects of 
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intentate tramportatloii under federal control administered 1)y tbe 
Interstate Gommeroe Commissioa (Hie development of this legisla- 
tion is traced in Swisher, American CoiMutieml Development,) 

The operation of the national transportation system involves many 
"matters of local ooncem, the regulation of which unavoidably in- 
volves some regulation of interstate commerce, but which because of 
their local chKucter and their number and diversity may never be 
adequately deak with by Congress." So spolce Justice Stone in Cali- 
fomia 0 . Hiompson, 313 U.S. 109 (1941), wliere the state was upheld 
in requiring agents for tran^itatton oveo the highvrays to procure a 
license and give bond for the perfotman* of the contracts they nego- 
tiated. It seemed an apt measure for protecting the public from fraud. 
In an early case the state was sustained in licensing trainmen in 
oidei to te^ their skill and fitness. Smith u. Alabama, 124 U.S. 465 
(1B86). It may impose measures for the safety of its inhabitants, as by 
limiting reasonably the speed of trains within dty limits, Erb c. 
Morasch, 177 U.S. 584 (1900), cf. Seaboard Air Line Ry. v, HJadc- 
well, 24^ U.'S. 310 (1917), end by requiring that grade crossings be 
eliminated, Erie fi. Co. o. Boarl oi Pubkc Utility Commissioners, 254 
U,S. 394 (1921), Full-train-crew laws have been sustained where the 
burden seemed not to be excessive-even though the Justices may 
have surmised that the legislature was seeking to please the railway 
brotherhoods os much as to promote safety. Missouri Pacific R. Co. v* 
Norwood, 283 U.S, 249 (1931). But the Court is mindful that, "where 
Congress has not acted, this Court, and not the state legislature^ is 
the final arbiter of the competing demands of state and national in- 
terests." Stone, CJ., in Southern Pacific Co. v, Arizona, 325 U.S. 731 
(1945). Arizona's Tran limit Law of 1912 restricted railroad trains to 
14 passenger or 70 feeight cars. Well over 90 percent of the traffic 
in Arizona was interstate. In many ways the 1^ impeded efficient 
eperatioo of an interstate systera-increasiDgly so in the period of 
national emergency. The Southern Pacific had to haul 30 percent more 
trains than otWuTse have been necessary. 77te trial eoart 
found that the tendency was actually to inaease the number of acci- 
dents. This law was a far greater burden to interstate commeFce than 
the full-train-crew laws, "Here examination of all the relevant factors 
makes it plain that the state interest is outweighed by the interest of 
the nation in an adequate, ecouoi^ical, and efiicient railway trans- 
portation system, whi^ must prevail,” the Chief Justice concluded. 
Justices Black and Douglas diss^ted. 

Interstate motor tragic. It is a universal observation that oommeidal 
activities oooe priTnaiily local in nature tend to develop into matters 
of national concern over whidt Congress presently establishes some 
administrative control Motor transport is an example. As national 
highways came into being, motor carriers both of passengers and of 
freight began to operate in inteistate commerce. The states were 
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pennitted to snpose fees with a view to meetiog the cost of supers 
vising and maintaining the highways. HeRdridc v. Maryland, 235 U.S. 
910 (1915); Interstate Transkp Inc. v. Lindsey, 233 U^. 183 (1931)- 
$500 per year for each motorbus seating more than. 20 passengers; 
Morf 0 . Bingamaa, 298 U.S. 407 (1936)-$5 to $7.50 each for cars 
transported across stats for sale. But charges which were far in ex- 
cess of ihe cost of services zeodered, Ingl^ t). Morf, 300 U,5. 290 
(1937)-anothcr '“caravan” tax of $15 per ca>-or whi^ bore no fair 
relationship to the use of tbe higliways, have been shude down as 
iiodue burdens on interstate conunerce, McCarroU v, Dixie Greyhound 
lines, 300 U.S. 176 (1940). An interstate carrier might be refused 
peimission to operate over a certain highwiiy if tbe state authority 
fcHsnd {he road already congested to the point of hazard. Bradley v. 
Public Utilities Commission, 280 U.S. 92 (1933). But where the state 
authorit/s refusal of a permit was based not upon safety but upon the 
view that existing &cilides were adequate to the public need, its 
action was held obnoxious to the commerce clause. Buck v. Kuykeo- 
dall, 267 U.S. 307 (1925). In that case Buck wished to operate a bus 
line hnom Seattle to Portland. Oregon granted a bcense; Washington 
refused in order to prevent further competition. The Court thou^ 
that while the state might prescribe how the highways were to be 
used, it ought not to be allowed to say who zni^t use them in inter- 
state cximmeroe. 

If, then, kteistate motor ceiriage was to be limited to operations 
as to whi^ there was a publie convenience and necessity, Congress 
must establish some control. By the Motor Carrier Act of 1035, passed 
after teq^years of agitation, the Interstate Commerce Comioission was 
given authority to grant licenses upon a proper showing by the appli- 
cant, to 6x maximum and minimuni rates, and to establish reqidrO' 
ments with respect to qualifications and u^azimum hours of service of 
employees, and safety of operation and equipment, One significant 
difference between transportation by motor vehicle and by laQ is that 
the fonner flows over highways whidi the etato builds, owns and 
maintains, and for whose safe and economical administration It has a 
primary ooncem. It was in consideration of this fact that tbe Court 
sustained South Carolina in excluding from ib highways bH trudes 
of a width greater than 60 inches or whose loaded weight exceeded 
ten tons. South Carolina State Highway Dept. v. Baraw^ Bros,, 303 
U.S. 177(1938). 

Accommodation of state to federal regulations. The Motor Carrier 
Act gave the IOC power to make regulations for . safety of 
operation and equipment**; then it authorized it to "investigate and 
report on <he ue^ for federal regulation of the sizes and weight of 
motor vehicles . . Had Congress so far occupied the field as to 
exclude Pennsylvania from enforcing its statute against motor vehicles 
canying any other vehicle over the head of the driver? Clearly, Con- 
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gress excepted "sizes and weight” bum the scope pf iSie ICC!s an- 
tboriiy to moke ragulatipns % safety. And, thought the Court, Peon- 
sylvania's statute limited height and. regulated the dlstribudon of 
weight, and go touched a matter of "sizes and weight" over M^iich 
Congress had lefrHined from assuming contiol until it ehould be bet- 
ter informed. Local regulations far the safety of the highways were 
to be sustained until Congress showed a clear Intention of dis p l a cing 
themj 50 Pennsylvania’s law stood. Maurer o. Hamilton, 309 U.S. 596 
(1940). 

This illustration is reoounted because it is typical of a problem 
which arises with increasing froquen^the accommodation of state 
regulation with a fed^ statute wm only partially occupies the 
field. It -is a "salutary prmdpie,'^ saicf\^f Justice Stone, Con- 
gress, in enacting legidation within its censtitutional authority, will 
not bp deemed to have intended to strike down a state etatute de- 
signed to protect the health and safety of the public unless the state 
apt, in terms or in its praatical administration, sonflicts with the act 
of Congress or pkkily and palpably intitnges its policy " ClovErleai 
Butter Co. n. Fattersei^ 315 y.S. 143, 170 (1942), whegre the Chief 
Justice spoke for four dusenters. Ihe principle itself is firmly estab- 
lished. Of all the peat eplnions on the conunerce clause. Professor 
Weahsler tells us in bis ^hidy of "Stone end the Constitution," that in 
the Cooley Case came closest 4o expressing the Chief Justice's own 
thought. [43 Columbia Lam Review (September 1946) 7^, 785.] 
Freedom of passage from state to state. One might not suppose tiiat 
a discussion oi thp commerce clause would be the appropriate context 
In which to recoiti that ihe Court held invalid a Califoniia statute 
which forbade the bdngiqg into the state of any nonresident indigent 
person. A number of states had adopted so-called "anti-Okie” statutes 
of this sort The Court directed that the case be reargued, to make 
sure that everything that could be said in favor of such legislalion was 
heard. Then by a unanimous decision the act was held unoonstitu- 
tiooal. Edwards o. State of California, 354 U.S. 160 (1941)1 Five of 
tbe Justices, per Dymes, J., objected to the law as an unconstitutional 
burdep on interstate oomnierce; Douglas, Black, Murphy, and Jade- 
son, JJ., thought it more accurate to say that it was a denial ol one of 
Ihe privileges of federal citizenship, as guaranteed by the Fourteenth 
Amendment. The Court took note of Celifomia’s ctmtention that the 
huge influx of migrants had produced staggering problems of health, 
morals, and especially finance. Justice Bymes said: 

It is frequently the case that a state might gain a momentary 
respite from the pressure of events by the simple expedient of 
shutting its gates to the cutside wodd. But, in the words of Mr, 
Justice Caidozoi "The Ctmstitutlon was framed under the do- 
minion of a political philosoi^y Ifsss parochial in range. It was 
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Iramed upon tbp theory the peoples of the several states 
jnust sick or swim toge^» and that In th^ long rnn prosperity 
and salvation aie in muon and not division.*’ B jdwip p. Seelig^ 
294 U.S. 511, 523. 


NATIONAL LABOR RELATIONS BOABD u. 
JONES & LAUGHUN STEEL CORPORATION 
301 U.S. 1. ffr S.Ct 615, 81 UEd. 893 (1937). 


On Writ of Certiorari to the United States Circuit Cooxt of Appeals 
for Ae FiWi Circuit. 


Inttoducrion 

The tziumph of the Union In the Civil Wnr-erdtanced-fareBieDdously 
the authority of the federal govemment and set the country upon a 
coune d expanding national aotion. Litigation over the conunerce 
clause, prior to that time and indeed throui^oiit the nineteenth -oen- 
tnry, dealt largely wltii the validity of state regulations and taxes. But 
as Cn ngipK came to preside with more and jnnre pssuranee crver 
oommeice among the states, the canstitutionality of its measures was 
raised before the fiupieme Court. 

Th^ Lottery Case and beyond. We may note at the outset a line 
of riepiskma sustaining Congress k. forhidt^g the use of the channels 
of interstate oommerpe fer the accomplishment of evil The parent 
case is Champion u. Apies, 18B U.3. 321 (1903), sustaining an act of 
1895 which penalized the sending of bttery tickebi in interstate com- 
merce or Chfcogfa Che post. The Court heard aq^ent Chree times, 
and divided ^ to four. The Court was unanimous in sustaining the 
Mann Act of 1910, prolUbiting the interstate transportation of women 
for jpunoral purposes. Heke V, United States, 227 U.S. 303 (1013). 
This statute has been given a wide construction to reach private 
doings in which there was no element of commercdalized vice, 
Caminetti o. United States, 242 U.S. 470 (1917), and even to the 
ease of polygamous Fundamentalists who took their plural wives 
across a state line, Cleveland u. United States, 329 U.S. 14 (194Q. 
The power to ban the ix^eistate shipment of adulterated food and 
drugs, Hipolite Egg Co. v. United States, 220 U.S. 45 (1911), and 
;pri^ght £lzns, Weber n. freed, 239 U.SL 325 (1915), was easily 
sustain^, The National Motor Vehicle Theft Act ^ ,1919, making it 
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jL federal offense to take a stolen car oeross a state kne, was upheld in 
Brooks United States, 267 U.S. 462 (l'd25), as was die coiqpaTable 
‘‘Lindbergh Act’* of 1932 against kidnapers in Gooch ti. United States, 
297 U.5, 124 (1936). 'ITtts type of federal legislation has become so 
familiar that it would seem immatetial at this date to moke the pouit 
that the activities which Congress has forbidden woold not in them* 
selves do injury to the channels of interstate transportation, as mi^t 
a defective brake or coupler or an improperly prepared shipment of 
explosives. <?ongress is using its commerce power to keep people safe 
and good, and these regulations of commerce are regarded as none 
the worse because it invoked its commerce power for that single pll^ 
pose. Looking back, one may surmise that the Puritan ^dkion as* 
sisted greatly m establishing this oonstmction of the cxim^rce clause. 

Doctrine of the Shreveport Case. 'The Interstate Commerce Act pro- 
vided that the JCC wiis not to regulate tm^o v^olly within a state. 
But it is impossible in practice to maintain a rigid dichotomy between 
interstate and intrastate commerce, as the following incident illus- 
trates. Shreveport, La., and Houston and Dallas, Tex., were business 
eompetitOES in the area which lies between them, Tlie frei^ rate 
on wagons from Dallas to Marshall, Tex., as fixed by the state rail- 
road oonumssinn, was Sff.6 cents for the distance of 147.7 miles. To 
ship wagons from Shreveport to Marshall, 42 miles, the charge was 
56 cents, as fixed by the ICC, The first-class rate from Houston to 
Lufldn, Tex,, was 50 cents per 100 pounds^ the interstate rate for 
the shorter haul from Shreveport to Lufldn was 69 cents. Obviously, 
the lower rates fixed by tbe Texas commission operated exactly as a 
protective tariff and placed interstate commerce between Shreveport 
and points in Texas at a serious disadvantage. Is it within the power 
of t^ federal government to control interstate rates to the extent 
necessary to remove such unjust differences? Hu^s, speaking ^or 
the Court, said: 

Wherever the interstate «nd intrastate tiansaotions of canien 
are so related that the government of tbe one iovolvea the oon* 
trol of tile other, it is Congress, and not tbe state, that fs en- 
titled to prescril^ the final and deodnant rule, fm otherwise 
Congress would be denied the exercise of its oonstitutieaal au- 
thority, and the state, and not the nation, woulri be supreme 
within the jiational field. The Shrov^ort Case^ 234 U.S. 342 
(1914). 

Hie cose just cited establisbes a very important principle, applicable 
In a wide variety of sitoatioas: When thp interstate and the intrastate 
aspects (if commerce ^aie so mingled together that the supreme au- 
thority, the Nation, cannot exercise complete effective cDQtrol over 
interstate coiomeice without inddental regulation of intnistate com- 
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msfoa^ sikK incidfiiLtd relation is not an mvasian o( state au- 
thority , . " Taft, C.J., in Railroad Coqjmlssiwi of "Wis. o. Chicago, 
B. & Q. A. Co., 257 U.S. 563, 568 (1022). Recall in<his oonDeatioa that 
the Cooley Case pennitted state Jegislation to operate within the infe- 
rior branch of interstate commerce until Congress occupies the field. As 
we have just seen. Congress may to some extent regulate local com- 
merce. In aooommodating constitutional doctrine to the practical 
necessities of oui federal system, the Justices have stuck "not to the 
letter, bat to the spirit; fm the letter Idlleth, but the spirit giveth 

Early antitrust cases. "Commerce among the states is not a tech- 
nical legal conceptien, but a practical one, drawn from the course of 
business.” So spoke Justice Holmes in Sv^t & Company u. United 
States, 196 U.S. 375 ^905), where the Court held the Sherman Anti- 
Trust Act of 1890 applicable to a combination of packers to 
monopolize commerce in fresh meat. In the first great case under that 
statute, charging a combination to luooopolize the business of refining 
sugar, the Court bad expressed the narrow view that “The relief of 
the dtizens of each state from the buiden of monopoly and the evils 
resulting from the restraint of trade among such dtizens was left [by 
the Constitutkml with the states to deal with . . . Cornmeme suc- 
ceeds to nianufactuie, and is not a part of it.'* United States v. £. C. 
Knight Co„ 1S6 U.S. 1 (1895), per FuDw, C.J.; Harlan, J., dissented 
vigorously. This disappointing decision (and other illiberal rulings 
made at the same tenn) produced a stonn of protest from the country. 
In subsequent cases, notabSy Addystone Pipe & Steel Company o. 
United States, 175 US. 211 (1899), the Court todc pains to explain 
that the E. C. Knight Case was to be confined to its peculiar facts, 
nothing having been shown there of any "transaction in the nature of 
interstate commerce.” 

The '^stream of commerce.** Since 1677, when Munn v. lllinais, 94 
U.S, 113, and the other “Granger Cases" were decided, it had been 
dear &at; grrnn devatois, imboadt, and comparable bosmesses sndi 
as stockyards were subject to state regulation os to their rates and 
praetices. But the state might fail to take effective action to correct 
the public abuses which a concentration of eoanomic power made pos- 
sible. Perhaps the ooncenirstiun was a combination of activities so far- 
flung that DO single state could reach out to cope with the phenome- 
non, However this might be, the farmer or rancher who committed 
his grain or cattle to the eastboued stream of comoieioe, presently to 
find himself shortchanged by the practices prevailing in the stock- 
yard or on the board of trade at some, focal point on the route, looked 
to CoQgress to assure him a square deal The interest of the con- 
seming public was in accord. Congress reacted to impose federal regn- 
lation by tlio Packers and Stockyards Act of 1921 and the Groin 
Futures Act of 1922, sustained by tlie Supraoie Court in Stafford o. 
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Wallace, 258 U.S. 495 (1922), and Boaiid of Trade v, Oken, 262 U.S. 
1 (1923), respectivdy. Going bade to Ae $vAh Case cited jabove, the 
Court lecegnlzed "the great central fact that such streams of com- 
merce^rom one part of the country to another, which are ever flowing, 
are in their very essrace the commerce among the states and with 
foreigii n ations, which historically it was one pf the chief purposes of 
the CoQStftntiaa 60 hiiog undej^nadond protection end oontzol,’^ The 
Court would not defeat that f^ose "by a nice and technical inquiry 
into the DOD-interstate character pf same of its necessary incidents and 
facilities, when considered alone and without reference to their associ- 
ation with- ihe movement of which they ware an essential but sub- 
oidiDate part.” 256 U.S. at 518, 519. 

The commerce power ood the Depression, The Great Depression 
which began in 1929 gave poignant meaning to Maishall'a phrase, 
"that oommercQ which concerns more states than one." Our entire 
economy whs rapidly engulfed, and no state could dose its bulkheads 
and work out its own solvation. Baldwin o. Seelig, 294 U.S. 511 
(1996), Only the national government had power and resources ade- 
quate ia executing a plan for recovery or for administering relief to 
tiic victima. The National Mustrial Becovery Act of 1933 was the 
major feature in the great plan, It was not the fantastic dream of a 
"brain tPusL” It was, Tather, a fuainn of a number of ideas which had 
for some time been current. One element was ihe trade-association 
movement which, wi£h the blessing of the Department of ComnBerpe, 
had rapidly developed after World War L Memben in a given hne of 
trade would faqn an association to deal with the goverement and the 
public, to promote trade through market research and advertising, to 
standardize and SEoplify praducts, to establish trade practices and 
stigmatize certain methods of competition as "unfair " ftc. Another 
idea was the relaxation of the antitrust law so that men of bnaness 
could unite to maintain prices. This objective of the Chamber of 
Commerce of the United States and the National AsaociatioD of Manu- 
factuien gained In acceptability as paralysis crept through the econ- 
Diuy. And if these measures were taken to b^efit business, ixun- 
parable provisions should be made for labor. Out of this titinking 
sprang the Act of 1933, with its scheme of “codes of fair competition" 
and price fixing administered by a National Becovery AdministratioD, 
its lifting of the threat of the antitrust law, and, for labor, miniraHTn 
wages, maximuin hmiis, and the guarantee of ooUective baigaming. 
The nation’s busineBs, big and httla, was caught up within the scheBie. 

The government was not precipitate in seeking a test of the con- 
stitutianality of the Act By th^ tune the Supremp Court was ready 
to render judgment in ihe Schechter Case, 295 U.S. 495 (1935), the 
NBA was overtaken by mounting infirmities. Evidently the oountiy 
had no clear notion as to where it wanted to go with this movement 
toward trade cnrtolizatioD; and our capacity for so tremendous an 
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administration profved unequal to the demand? of the ocpaskm. 
haps the Court was not unaware of these trends when, on May 27, 
1935, it unanimously held the Act invalid- Undue ddegatloD of leg- 
islative power and a reach beyond the uttermost limits of interstate 
GOmmerce were the viees for which it was stnick down. 

The Natimal Labor Eektions Act. On July 5, 1935, Congress 
passed the Nationai^ Labor Eelatkms Act- It declared that employees 
have the right to self-organization and to collective bargainipg and 
made ft an offense for an employer to interfere with this li^ to 
dominate any labor oi'ganizatlon, to discrinpoate because of union 
membeship, or to refuse to bargain collectively. Thus the Act pre- 
served and canled forward some of the ri^ts which labor had en- 
joy^ under NIHA so long as that Act bad been enforced. 

The ^yeilow-do^ contract. The National Labor Relations (or 
Wagner) Act was sustained by the Supreme Court in the Jones k 
Inughhn judgment, set out h^v. Before coming to that, however, 
one further eloneot in tiie problem should be explained-die matter 
j}f the "yeUow-dog* contract That is-or was-an agreement whereby 
the worker was required to bind himself not to be a member of a 
trade union while remaining in the empLoyment How ibis worked in 
practice is illiistrat^ in the Hitchman Case, 245 U.fi. 229 ^1917). The 
Hitchman Company operated cod mines in West Virginia. It did not 
like the United Mine Workers and would not employ any miner unless 
he agreed not to join that union so Long as he remained in Hitehman^s 
employ. Almost all West Virgima mines were nonindon. The entire 
Indnstiy in Ohio, Indiana, and Ulinrris was completely unionized. The 
unorganized condition In West Virginia kept down labor costs there 
and in oonsequenco limited what ^ union could obtain from their 
empioyeis in the North, who had to meet West Virginia oompetition- 
Quite naturally, the union had a direct interest in unioniziiig the West 
Virginia field to put an end to this imdercutting. The union $ repre- 
sentatives knew that Hitchman's employees had accepted the em- 
ployer's yellow>dog stipulation. But the employrnent was from day to 
day: Hitchman was to discharge without notiee, and the miner 
was free to quit whenever he chose. What the UMW organizer asked 
was that th^ agree that at a future date, when a sufficient number of 
miners had de^ed to make that ehoice, they would exercise thdr 
light to quit and thereupon exercise their right to join the union. 
After twice hearing argument and then bolding the case under advise- 
ment lor a whole year, the Supreme Court, per Pitney, J., held that 
the conduct of the UMW representatives was unlawful. Justice Brai- 
deis wrote a strong dissent in which Holmes and Clarke, }}., con- 
curred. No question of the Constihitida or of an Act of Congress was 
mvolved; the case came before federal Jndges only by reason of 
diveisity of dtizenship. The decision had great influence upon state 
xiourts. In this state oi affaiis, the employers' power to impose the 
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*Vellow-dog* contract proved an effective means of keeping workers 
unoTgadzed. 

Legislation against ^yeUow-do^ contracts. Legislation, federal and 
state, tn put labor unioDS in a less vuberable position in this respect 
had been held unoonstitiitioaal. In Adair u. United States, 20B U.S. 
10L (1008), the Court struck down a federal statute making it an 
offense for an interstate carrier to discharge an employee becans^ 
union membership. The Court said this to^ the caniar’s liberty mtn- 
out due pitxiess of law, and moreover was do proper regulation of 
interstate oommeroe. McKenna and Hohnes, JJ., dissented. In Cop* 
page p. Kansas, 236 U.S. 1 (1916), the Court pronounced a like fndg- 
ment upo^ a state statute making it on offense to require an agree* 
ment not tn join a union as a condition of employment. The Court, 
speaking through Justice Pitney, held this a taking of the employers 
"freedom of contract.*' Holmes, Day, and Hughes, JJ., dissented. Tlie 
employer’s "freedam” thus protect^ was, of course, freedom to re- 
quire that those who worked for him should not be free tn join a 
union. 

The Norris-La Guardia Act, passed by Congress with only a few 
adverse votes and signed by President Hoover on March 23, 1982, 
madp contracts unenforceable in the federal courts; also 

it greatly lunited the use of the tnjunctioD in labor disputes, another 
grievance of which organized labor had justly complam^. 

Su^tnlng of the Halluxz^ L^or Act. As a means toward securing 
unmtemipted railroad service, Congress passed the Railway Labor 
Act of 1920, and strengthened its terms in 1934. That legislation re* 
quimd lailroad management to bargain collectively widi the au- 
thorized rqrcsentatives of iheir employees. Its provisions were sus- 
tained by the Court, without dissent, in Texas A N.O.H. Co. o. 
Birotherhood of Railway and Steamship Clerks, 261 U.S. 546 (1960X 
and Virginian Ry, Go. o. System Federation No. 40, 300 U.5» 515 
(1937), The Court brushed aside the Adair and Coppage Cases ' as 
"inapplicable." In the Virgiiuan Railway Case the Court held that the 
Act was constitutionally applicable to "back shop” workers who re- 
paired the locomotives and cars wldch moved in interstate commeroe: 
the preservation of good labor relations there had a substantid rela- 
tion to the uninterrupted movement of transportation. 

A fortnight after the Virginian Railway Case, the Court decided the 
Jones & I^ughlin Case, upholding the National Labor Relations Act 
In its provision for collective bargaiiuDg. 

Opinion 

Mr. Chief Justice Hughes delivered the opinion of the Court. 

In a proceeding under the National Labor Relations Act of 
1935 fhe National Labor Relations Board found that the respond- 
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ent, Jones k Laughlla Steel Ck)rporatiOD, had violated the Act 
by engaging in unfair labor prances affecting ooimnerce. The 
proceeding was instituted by the Beaver Valley Lodge Na 200, 
affiliated with the Amalgamated Association of Iron, Steel and 
Tin Workers of America, a labor organization. The unfair labor 
practices charged were that the corporation was discriminating 
against members of the union with regard to hire and tenure of 
employment, and was coerdug and intimidating its employees 
in oidCT to interfere with their self-organization. The discrimina- 
tory and coerdve action alleged was the discharge of certain 
employees. 

The National Labor Relations Board, sustaining the charge, 
ordered the ooiporation to cease and desist from such discrim- 
in^tion and ooeidon, to offer reinstatement to ten of the em- 
ployees named, to make good their losses in pay, and to post for 
30 days notices that the corporation would not discharge or dis- 
criminate against members, or those desiring to become mem- 
bers, of the labor union. As the corporation f^ed to comply, the 
Board petitioned the Circuit Court of Appeals to enforce tfie 
order. The court denied the petition, holding that the order lay 
beyond the range of federal power, 83 r.(2d) 998. We granted 
certioiail 

The scheme of the National Labor Relations Act— which is too 
long to be quoted m fidl-may he briefly stated. The first section 
sets forth findings wth respect to the Injury'to cxwnmerce result- * 
ing from the denial by employers of the right of employees to 
organize and from the refusal of employers to accept the pro- 
cedure of collective bargaining. There follows a declaration that 
it is the policy of the United States to eliminate these causes of 
obstruction to the free flow of commerce. The Act then defines 
the terms It uses, including the terms “commerce” and “affecting 
oommeice." It creates the National Labor Relations Board and 
prescribes its oiganization. It sets forth the right of employees to 
self-organization and to bargain collectively through representa- 
tives iff their own choosing. It defines “unfair labor practices.” It 
lays down rules as to the representation of employees for the 
purpose of collective bargaining. The Board is empowered to 
prevent the described unfair labor practices affecting commerce 
and the Act prescribes the procedure to that end. The Board is 
authorized to petition designated courts to secure the enforee- 
ment of its ,orders. The finings of the Board as to the facts, if 
supported by evidence, are to be conclusive. If either party on 
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application to the eourt shows that additional evidence is ma^ 
and that there were reasonable grounds for the ^ailiire to 
adduce such evidence in the hearings l^ore the Board, the court 
may order the additional evidence to be taken, Any person ag- 
grieved by a final order of the Board may obtain a review in t!^ 
designated courts with the same procedure as in the case of an 
application by the Board for the enforcement of its order. The 
Board has hzoad powers of investigation. Interference with mezii- 
bers of the Board or its agents in the performance of their duties 
is punishable by &ie and imprisonment. Nothing in the Act is to 
be construed to interfere with -the rl^t to strike. There is a 
separability clause to the effect that, if any provision of the Act 
or its application to any person or circumstances shall he held 
invalid, remainder of the Act or its application to other per- 
sons or drcumstances shall not be affectedL The particular pro- 
visions which are involved in the instant case will be considered 
more in detail in the course of the discussion. 

The procedure in the Instant case followed the statute. The 
labor union filed with the Board its verified charge. The Board 
thereupon issued its complaint against the respondent alleging 
that its action in discharging the employees in question consti- 
tuted unfair labor practices Meeting commerce Mdthin the mean- 
ing of section 8, subdivisions (1) and (3), and section 2, subdivi- 
sioDS (6) and (7), of the Act Bespondentp appearing specially for 
the purpose of objecting to the jurisdiction of the Boa^ filed its 
answer. Respondent adnitted the dischargesp but alleged that ^ 
they were made because of inefficiency or violation of rules or " 
for other good reasons and were not ascribaUe to union mem- 
bership or activities. As an affirmative defense respondent chal- 
lenged the ooDstitutioniLl validity of the statute and its appU- 
coNlity in the instant case. Notice of hearing was given and re- 
spondent appeared by counsel. The Board fi^ took up the issue 
of jurisdiction, and evidence was presented by both the Board 
and the respondent Respondent then moved to dismiss the com- 
plaint for of jurisdiction and, on denial of that motion, re- 
spondent in accordance with its special appearance withdrew 
f^m further participation in the hearing. The Board received 
evidence upon the merits and at its close made its findings and 
Older. * 

Contesting the ruling of the Board, the respondent argues (1) 
that the Act is in reality a regulation of labor relations and not 
of interstate commerce; (2) ^ the Act can have no application 
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to the respondents relations with its productioa employees be- 
cause they are not subject to regnlafaon by the federal govern- 
ment; and (3) that the providons of the Act violate section 2 of 
Article III and the Fifth and Seventh Amendments of the Con- 
stitution of the United States. 

The facts dHo the nature and scope of the business of the 
Jones & Laughlin Steel Corporation have been found by the 
Labor Board, and, so far as tliey are essential to the determina- 
tion of this controversy, tiiey are not in dispute. The Labor Board 
has found: The corporation is organized under the laws of Penn- 
sylvania and has its principal office at Pittsburgh. It is engaged 
in the business of n^umfacturmg iron and steel in plants situ- 
ated in Pittsburgh and near-by Aliquippa, Pa. It manufactures 
and distributes a widely diversified line of steel and pig iron, 
being the fourth largest producer of steel in the United States. 
With its subsidiarie5-19 in number-it is a completely integrated 
enterprise, owning and operating ore, coal and limestone prop- 
erties, lake and river transportation facilities, and tencinal rail- 
roads located at its manufacturing plants. It owns or controls 
mines in Michigan and Minnesota. It operates four ore steam- 
ships -on the Great Lakes, used in the ^ansportation of ore to 
its factories. It owns coal mines in Pennsylvania. It operates tow- 
boats and steam barges used in carrying coal to its factories. It 
owns Hmestone properties in various places in Pennsylvania and 
West Virginia. It owns the Monongahela connecting railroad 
which connects the plants of the Pittsburg works and forms an 
interconnection with the Pennsylvania, New York Central, and 
Baltimore & Ohio Bailroad systems. It owns the Aliquippa & 
Seuthem Railroad Company, which connects the Aliquippa 
works with the Pittsburgh & Lake Erie, part of the New York 
Central system. Much of its product is shipped to its warehouses 
in Chicago, Detroit, Cincinnati, and Memphis-to the last two 
places by means of its own barges and transportation equ^ent 
In Long Island City, New Yorl^ and in New Orleans it operates 
structural steel fabricating shops in connection with the ware- 
housing of semifinished materials sent from its works. Through 
one of its wholly owned subsidiaries it owns, leases, and opera^ 
stores, warehouses, and yards for the distribution of equipment 
and supplies for drilling and operating oil and gas wells and for 
pipe refineries, and pumping stations. It has soles offices 
in 29 cities in the United States and a wholly owned subsidi- 
ary which is devoted exclusively to distributing its product ip 
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Canada. Approximately 75 percent of its pirodiict is shipped out 
of PenDsylvanie. 

Summarizing these operations, the l^bor Board concluded 
that the works in Pittsburgh and Aliquippa ^'might be likened to 
the heart of a self-contained, highly int^ated body. They draw 
in the raw materiak; from Michigan, Minnesota, West Virgmia, 
Pennsylvania in part through arteries and by means controlled 
by the respondent; they transform the materials and then pump 
them out to all parts of the nation through the vast mechanism 
which the respondent has elaborated.” 

To carry on the activities of the entire steel industry, 33,000 
men mine ore, 44,000 men mine coal, 4000 men quarry lime- 
stone, 16,000 men manufacture coke, 343,000 men manufacture 
steel, and 63,000 men transport its product. Respondent has about 
10,000 employees in its Aliquippa plant, which is located in a 
community of about 30,000 persons. . . . 

First. The scope of the Art.-The Act is challenged in its en- 
tirety as an attempt to regulate all industry, thus invading the 
reserved powers of the states over their local concerns. It is as- 
serted that the references in the Act to interstate and foreign 
commerce are colorable at best; that the Act is not a true regula- 
tion of such commerce or of matters which directly affect it but 
on the contrary has the fundamental object of placing under the 
compulsory supervision of the federal government all industrial 
labor relations within the natioiL The argument seeks support in 
the broad words of the preamble (section 1) and in the sweep of • 
the provisions of the Act, and it is further insisted that its legis- 
lative history shows an essential universal purpose m the h'ght of 
which its scope cannot be limited by either construction or by 
the application of the separability clause. 

If this conception of terms, intent and consequent inseparabil- 
ity were sound, the Act would necessarily fall by reason of the 
limitation upon the federal power which inheres in the constitu- 
tional grant, as well as because of the explicit reservation of the 
Tenth Amendment. The authority of the federal government may 
not be pushed to such an extreme as to destroy the distinction, 
which commerce clause Itself establishes, between commerce 
‘"among the several States” and the internal concerns of a state. 
That ^tiactlon between what is national and what is local in 
the activities of commerce is vital to the maintenance of our 
federal system. . . . 

We think it dear that the National Labor Relations Act may 
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be oonstnied so as to opeiate wilbin the sphere of oODstitutional 
authority. The jurisdiction conferred upon the Boards and in- 
voked in this instance, is found in section 10 (a), which provides: 

“Sec. 10 (ft) J3)e Board is empowered, as bereitiafter pfrovided, 
to prevent any person from engaging in any unfair labor practice 
(listed In section 8) affecting oommeicc.'’ 

The critical words of this provision, prescribing the limits of 
the Board’s authority in dealing with the labor practices, are 
“affecting commerce.*' The ‘Act specifically defines the “com- 
merce’’ to which it refers (section 2 (6)): 

‘The term 'oommeroe' means trade; traffic, commerce, trans- 
portation, or communication among the several states, or be- 
tween the District of Columbia or any territory of the United 
States and any state or other territory, or between any foreign 
country and any state, territoqr, or the District of Columbia, or 
within the District of Columbia or any territory, or between 
points in the same state but through any other state or any terri- 
tory or the District of Columbia or any foreign country.” 

'There can be no question that the eoinmerce thus contem- 
plated by the Act (aside from that within a territory or the Dis- 
trict of Cdumbm) is interstate and foreign commerce in the con- 
stitutional sense- The Act also defines ffie term “affecting oora- 
meroe** (section 2 (7)): 

“The term ‘affecting commerce* means in commerce, or bur- 
dening or obstructing commerce or the free flow of commerce, 
or having led or tending to lead to a labor dispute burdening or 
obstructing commerce or the free flow of commerce.** 

Tlijs definition is one of exclusion as well as inclusion. The 
grant of authority to the Board does not purport to extend to the 
relationship between all industrial employees and employers. Its 
terms do not impose collective bargaining upon all industry re- 
gardless of effects upon interstate or foreign commerce. It pur- 
ports to reach only what may be deemed to burden or obstruct 
that commeKe and, thus qualified, it must be construed as oon- 
templatmg the exercise of control within oonstitntional hounds. 
It is a familiar principle that acts which directly burden or 
obstruct interstate or foreign commerce, or its free flow, are 
within the reach of the congressional power. Acts having that 
effect are not rendered immune because they grow out of labor 
disputes. It is the effect upon conraieroei, not the source of the 
injury, which is the criterion. Whether or not particular action 
does affect commerce in such a dose and intimate fashion as to 
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be subject to fedc5il control, and hence to lie wiiliki the authority 
conferred upgn the Board, is left by the statute to be detennined 
» individual cases aiise» We are riius to inquire whether in the 
instant case the oonstitutioiial boundary has been passed. 

Second, The' unfair labor practices in question,^T\i9 unfair 
labor practices found by the Board are those defined in section 
8, sob^visions (1) and (3). These provide; 

“Sec, 8. It shall be an unfair labor practice for an empbyef— 
“(1) To interfere with, restrain, or coerce employees in the 
exercise of the rights guaranteed in section T.** 

“(3) By discriraination in regard to hire or tenure of employ- 
ment or any term or condition of employment to encourage or 
discouiago membership in any labor organization: . . 

Section 8, subdivision (I), refers to section 7, which is as 
follows: 

“Sec. 7. Employees shall have the right to self -organization, to 
form, join, or assist labor organizations, to bargain collecti^y 
tbrou^ representatives of their own choosing, and to engage in 
concwted activities, for the purpose of collective bargaining or 
other mutual aid or protection.* 

Thus, in its present apphcaKon, the statute goes no further 
than to safeguard the right of employees to self-organization and 
to select representatives of their own choosing for collective bar- 
gaining or other mutual protection without restraint or coercion 
by tbeir employer. 

That is a fundamental right, Employees have as clear a right 
to organize and select their representatives for lawful puiposes 
as the respondent has to organize its business and select its own 
oiGceis and agents. Discrimination and coercion to prevent the 
free exercise of the right of employees to self-organization and 
repiesentation is a proper subject for condemnation by com- 
petent legislative authority, Long ago we stated (he reason for 
labor organizations. We said that they were organized out of 
the necessities of the situations that a single employee was help- 
less in dealing with an employeT^ that he was dependent ordi- 
narily on his daily wage for the maintenance of himse^ and 
family; that if the employer refused to pay him the wages tiiat 
he thou^t fair, he was nevertheless un^^e to leave the«mpby 
and resist arbitmiy and unfair treatment; that union was essen- 
tial to give laborers opportunity to deal on an equality with their 
employer. . , . Fully Tecognizing the legality of colbddve ac- 
tion on the part of employees in order to safeguard their proper 
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interests, we said that Congress was oot required to igaere this 
right but oould safeguard it Congress could seek to make ap- 
pioprlate collective action of employees an instrument of peace 
rather than of strife. 'We said that such collective action would 
he a mockery if Tepreseotation were made futile by interference 
with freedom of choica Hence the prohibition by Congress of 
interference with the selection of representatives for the purpose 
of negotiation and confereoce between employers and employees, 
^instead of being an invasion of the constitutional right of either, 
was based on the recognltloQ of the rights of both.’* . . . 

Thirei. The appUcation of the Act to employees engaged in pro- 
dwcft'on.-Tfte principle inuofued-Respondent says Aat what- 
ever may be said of employees engaged in hyterstate commerce, 
the mdustrial relations and activities in the manufacturing de- 
partment of respondent's enterprise are not subject to federal 
regulation. Hie argument rests upon the proposition that mann- 
facturing in itself is not commerce. [Gting cases.] 

The govemmeat distinguishes these cases. The various parts 
of resp^ent*s enterprise are described as interdependent and 
as thus involving \ great movement of iron ore, oosd and lime- 
stone along weU-defined paths to the steel mills, thence through 
them, and thenee in the form of steel products into the consum- 
ing centers of the country-a definite and wdl-understood course 
of business " It is urged tibat these activities constitute a “stream" 
or “flow^ of commerce, of which the Aliquippa manufacturmg 
plant is the focal point, and that industri^ strife at that point 
would cripple the entire movement. Reference is made to our 
dedsion sustaining the Facken and Stockyards Act. Stafford u. 
Wdlace, 258 U.S. 495. The Court found that the stockyards were 
hut a “throat" throo^ which the /mrrent of commerce flowed 
and the transactions which there occurred oould not be sep- 
arated from that movement, Hence the sales at the stockyards 
were not regarded as merely local transactions, for while they 
created “a local change of tide" they did not “stop the flow " but 
pierely changed the private Interests in the subject of the current 
. . . Applying the doctrine of Stafford o. Wallace, the Court 
sustained the Grain Futures Act of 1922 with respect to trans- 
actions on the Chicago Board of Trade, although these trans- 
actions were “not in and of themselves interstate oommeroe.* 
Congress bad found that drey had become “a constantly recurring 
burden and obstruction to that commerce." Board of Trade v. 
Olsen, 262 U.S. 1,32. 
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Respondent contends tliat tKe instant case piesenls material 
distinctions. Respondent says that the Aliquippa plant is exten- 
sive in size and represents a large investment b buildings, ma- 
cbineiy and equipment. The raw materials which are brought 
to the plant are delayed for long periods and after being sub- 
jected to manufacturing processes, '‘are changed substantially as 
to character, utility and value.'* The finished products which 
emerge “are to a large extent manufactured without rcftarence to 
pre-existing orders and contracts and are entirely diferent from 
the raw materials which enter at the other end.*” Hence respond- 
ent argues that “If imnoitation and exportation in interstate com- 
merce do not singly bansfer purely local activities into the field 
of congressional regulation, it should follow that their combina- 
tion would not alter the local situation.** 

We do not find it necessary to determine whether these 
features of defendants business dispose of the asserted analogy 
to the “stream of commerce** cases. The instances in which that 
metaphor has been used arc but particular, and not exclusive, 
IRustrations of the protective power which the government in- 
vokes in support of the present Act The congressional authority 
to protect interstate oommercje from burdens and obstructions is 
not limited to transactions which can be deemed to be an essen- 
tial part of a “flow” of interstate or foreigD commerce. Burdens 
and obstructiODS may be due to injurious action springing from 
other sources. The fundamental principle is that the power to 
regulate oommeroe Is the power to enact “all appropriate legis- 
lation” for “its protection and advanoemont” . . . ; to adopt 
measures “to promote its growth and insure its safety** . . , ; “to 
foster, protect, control and restrain.” . . . That power is plenary 
and may be exerted to protect intentate commerce “no matter 
what the source of the dangers wliich threaten it” . . . Although 
activities may be intrastate in character when separately con- 
sidered, if they have such a close and substantial relation to inter- 
state commerce that their control is essential or appropriate to 
protect that oommeroe from burdens and obstructions, Congress 
cannot be denied the power to exercise that control. Undoubtedly 
the scope of this power must be considered in the light of our 
dual system of govermnent and may not be extended so as to 
embrace effects upon interstate commerce so indirect and remote 
that to embrace them, in view of our complex society, would 
effectually obliterate the distinction between what is national 
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and what is local and create a completely centralized govern' 
ment. The question is necessoiily one of degree. . » . 

That intrastate activities, by reason of close and intimate rela- 
tion to interstate commerce, may fall within federal contTol is 
demonstrated in the case of carriers who are engaged in both 
interstate and intrastate transportatioo. There federal control has 
been found essential to secure the freedom of interstate tralBc 
from interference or unjust discrimination and to promote the 
efficiency of the inteistate service. Shreveport Case (Houston, E. 
& W, T. n. Co. I). United States) 234 U-S. 342; Railroad Commis- 
sion 0 . Chicago, B. & Q. R. Co., 257 U.S. 561 It is manifest that 
intrastate rates deal primarily with a local activity. But in rate- 
making they bear such a dose relation to intersUte rates that 
effective control of the one must embrace some control over the 
other, Under the Transportation Act, 1920, Congress went so far 
as to authorize the Interstate Commerce Commission to establish 
a state-wide level of intrastate rates in order to prevent an un- 
just discrimination against interstate commerce. . . . 

"Hie close and intimate effect which brings the subject within 
the reach of federal power may be due to activities in relation 
to productive industry althou^ the industry when separately 
viewed is local This has been abundantly Illustrated in the appli- 
cation of the Federal Anti-Trust Act. In the Standard Oil Co. 
Case, 221 U.S. 1, and Arnerican Tobacco Co. Case, 221 U.S. 106, 
that statute was applied to combinations of employers engaged 
in productive indusby. » . , 

Upon the same principle, the Anti-Trust Act has been applied 
to the conduct of empbyees engaged in production 

It is thus apparent that the fact that the employees here con- 
oemed were engaged in production is not determinative. The 
question remains as to the effect upon interstate commerce of 
die labor practice involved. In the Sdiecbter Case we found that 
the effect there was so remote as to be beyond the federal power. 
To find “immediacy or directness** there was to find it “almost 
everywhere,** a result inconsistent with the maintenance of our 
federal system. In the Carter Case, 298 U.S. 238, [wherein the 
Bituminous Goal Conservation Act of 1935 was struck down] tho 
Court was of the opinion that they provisions of the statute re- 
lating to production were invalid upon several grounds, -that 
there was improper delegation of legislative power, and that the 
requirements not only wont beyond any sustainable measure of 
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piotectioD of intentate consmerce but were also iDCODsistent with 
due process. These cases are not coDtroUing here. 

Fourth. Effects of the unfair labor practice m respondents 
enterprise.-Qyin^ full wei^t to respondent s contention with 
respect to a break in the complete continuity of the “stream of 
commerce*’ by reason of respondent’s manufacturing operations, 
the fact remains that the stoppage of those operations by in- 
dustrial strife would have a most serious effect upon interstate 
commerce. In view of respondent’s far-flung activities, it is idle 
to say that the effect would be indirect or remote. It is obvious 
that it would be immediate and might be catastrophic. We are 
asked to shut our eyes to the plainest facts of our national life 
and to deal with the (question of direct and indirect effects in an 
Intellectual vacuum. Because there may be but indirect and re- 
mote effects upon interstate commerce in connection with a host 
of local enteipiises throughout the country, it docs not foUow 
tliat other industrial activities do not have such a close and in- 
timate relation to interstate commerce as to make the presence 
of indLStrial strife a matte- of the most uigent national concern. 
When industries organize themselves on a national scale, making 
their relation to interstate ccnunerce the dominant factor in thev 
activities, how can it be maintained that their industrial labor 
relations constitute a forbidden field into which Congress may 
not enter when it is necessary to protect interstate commerce 
from the paralyzing consequences of industrial war? We have 
often said that interstate commerce itself is a practical concep- 
tion. It is equally true that interferences with that commerce 
must be appraised by a judgment that does not ignore actual ex- 
perience. 

ExpeTiencfi has abuivdantly demonstrated that the lecogidtkm 
of the right of employees to self-organizatioa and to have repre- 
^tatives of their own choosing for the purpose of coUective bar- 
gaining is often an essential condition of industrial peace. Refusal 
to confer and negotiate has been one of the most prolific causes 
of strife. This is such an outstanding fact In the history of labor 
disturbances that it is a proper subject of judicial notice and re- 
quires no citation of instances. The opinion in the case of Vir- 
ginian Railway Co. v. System Federation No. 40, points out that, 
in the case of carriers, experience has shown ^t before the 
amendment, of 19d4, of the Railway Labor Act, “when there was 
no dispute as to the organizations authorized to represent the 
employees and when there was a willingness of the employer to 
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meet such representative for a discussion of their giievances, 
amicable adjustment of dllFerences had generally followed and 
strikes had been avoided " That, on ibc other hand, prolific 
source of dispute had been the mainteiiBnce by the railroads of 
company unions and the denial by railway management of the 
authority of representatives chosen* by employees" The 
opinion in that case also points to the large measure of success of 
labor policy embodied in the Railway Labor Act. But with 
respect to the appropriateness of the recognition of self-organiza- 
tion and representation in the promotion of peace, the question 
is not essentially different in the case of employees in industries 
of such a character that interstate commerce is put in jeopardy 
from the cose of employees of transportation companies. And of 
what avail is it to protect the facility of tianspOTtation, if inter- 
state commerce is tlirottled with respect to the commodities to be 
transported! 

These questions have frequently engaged the attention of Con- 
gress and have been the subject of many inquiries. The steel in- 
dustry is one of the great basic industries of the United States, 
with ramifying activities affecting interstate commerce at every 
point The government apdy refers to the steel strike of 1919- 
1020 with its far-reaching consequences. The fact that there ap- 
pears to have been no major disturbance in that industry in the 
more recent period did not dispose of the possibilities of future 
and like dangers to interstate commerce which Congress was 
entitled to foresee and to cacercise its protective power to fore- 
stall. It is not necessary again to detail the facts as to respond- 
ent's entciprise. Instead of being beyond the pale, we think that 
it presents in a most strildng way the close and intimate relation 
which a manufacturing industry may have to interstate com- 
merce and we have no doubt Aat Congress had constitutional 
authority to safeguard the right of respondent's employees to 
self-organization and freedom in the choice of representatives for 
collective bargaining. 

Fifth. The means tchick the Act emphys.-Questions under the 
due process douse and other constitutional resirt^fions.— Re- 
spondent asserts its right to conduct its business in an orderly 
manner without being sul^'ected to arbitrary restrairts. What we 
have said points to the fallacy in the argument Employees have 
their con^ative right to oiganize for the purpose of securing the 
redress of grievances and to promote agreements with employers 
relating to rates of pay and conditions of work. Restraint for the 
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puipose of preveoting an unjust inteiference with that right can- 
not be considered aibitiBiy or capricious. , . . 

The Act does not compd agreements between employers and 
employees. It does not oompel any agreement whatever. It docs 
not prevent the employer "*from refusing to malce a collective 
contract and hirmg.iiidjviduals on whatever terms^ the employer 
"may by unilateral action determine.'* The Act expressly pro- 
vides in section 9 (a) that any individual employee or a group of 
employees shall have the right at any iime to present grievances 
to tficir employer. The theory of the Act is that free opportunity 
for negotiation with accredited representatives of employees is 
likely to promote industrial peace and may bring about the ad- 
justments and agreements which the Act in itsdf does not at- 
tempt to oompel. . . . The Act does not interfere with the nor- 
mal exercise of the right of the employer to select its employees 
or to discharge them. The employer may not, under cover of that 
ri^t, intimidate or coerce its employees with respect to their 
self -organization and representation, and, on the other hand, the 
Board is not entitled to make its authority a pretext for inter- 
ference with the right of discharge when ih&t right is exercised 
for other reasons than such intimidation and coerdon. The true 
purpose is the subject of investigation with full opportunity to 
show the facts. It would seem that when employers freely recog- 
nize the right of their employees to their own organizations and 
their unrestricted right of representation there will be much less 
occasion for controversy in respect to the free and appropriate 
exercise of the right of selection and discharge. 

The Act has been critidzed as one-sided in its application; that 
it subjects the employer to supervision and restraint and leaves 
untouched the abuses for which employees may be responsible; 
that it fails to provide a more comprehensive plan, -with better 
assurances of fairness to both sides and with increased chances 
of success in bringing about, if not cxrmpelliug, equitable solu- 
tions of industrial disputes affecting interstate commerce. But 
we are dealing with the power of Congress, not with a particular 
policy or with the extent to which policy should go, We have 
frequently said that the legislative authority, exerted within its 
proper field, need not embrace all the evils within its reach. The 
Constitution does not forbid “cautious advance, step by step * in 
dealing with the evils which are exhibited in activities within the 
range of legislative power. The question in such cases is whether 
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the legislature^ in what it does prescribe, has gone beyond coa- 
stitutlonal limits, 

Tlie procedural provisioDs of the Act me assailed. But these 
provisions, as we construe them, do not offend against the consti* 
tutional requirements governing the creation and action of ad- 
ministrative bodies. . . . 

Respondent complains that the Board not only ordered rein- 
statement but directed the payment of wages for the time lost by 
the discharge, less amounts earned by the employee during that 
period. ... It is argued that the requirement is equivalent to a 
money judgment hence contravenes the Seventh Amend- 
ment with respect to trial by jury. The Seventh Amendment pro- 
vides that "In suits at common law, where the value in contro- 
versy shall exceed twenty dollars, the right of trial by jury shall 
be preserved.** . . . 

The instant case is not a suit at common law or in the nature 
of such a suit. The proceeding is one unknown to the common 
law. It is a statutory proceeding. Rdnstatement of the employee 
and payment for time lost are requirements imposed for violation 
of the statute and are remedies appropriate to its enforcement. 
The oontenaon under the Seventh Amendment is without merit. 

Our conclusion is that the order of the Board was within its 
competency and that the Act is valid as here applied. . . . 

Reversed and remanded. 

Mr. Justice McRkynolds (Mr. Justice Van Devanteh, ^^r. Jus- 
tice SiTinEnLAKD; and Mr. Justice Butler ooncuiring with him) 
dissented. . . . 

Comnient 

Decision foUowed in other NLBB cases. On the same day the Court 
held the National Labor Belations Act constihitionally applicable to 
certain other types of oomineice, on authority of the Jones & Laugb- 
lin dedsm: to the Fruehauf Trailer Company, 301 U.S. 49, wh^ 
factory was in Detroit and whose assembly, purchase, sale, and dlstil- 
bation operations extended far outside Michiganj and to the Friedman- 
Harry Marks Gothing Company of Virgmia, 301 U.S. 58, which 
bou^t 99.57 percent of its raw materials outside that state and sold 
32.8 percent of the garments it manufactured to out-of-state cus- 
tomers. No doubt the Court found it much easier, in steering past 
such close perils as the Scbechter Case, to put Jones & Laughlin in 
the lead, with Fruehauf next, puUlog Friedman-Harry Marks along 
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ki their wake. Also decided on April 12, 1937, wns Associated Press 
0 . NIRB, SOI U.S. 103, holding the Act applicable to on instrumental- 
ity M^iich gathers news throughout the world and distributes it to 
newspapers all over the United States and in foreign countries. A 
further contention based on the bmlom of the press was rejected: 
that guarantee in the Bill of Rights did not protect the A? in dis- 
charging an editorial employee for exercising his right to Join the 
American Newspaper Guild. 

Subsequent adjudications have given the National Labor Rela- 
tions Act a very application: Santa Cruz Tacking Co. o. NLRB, 
303 U.S. 453 (1938) wh^ about 37 percent of the hint and vege- 
tables packed were shipped in interstate or foreign commerce; Con- 
solidate Edison Co, o. NLRB, 305 U.S. 197 (1938), where a utility 
company in New York Qty provided electric current for Interstate 
trains, passenger and freight tenninak, interstate tunnels, telegraph 
and ro^o companies, steamship piers, hothouses and beacons, and 
federal buildings; NLRB 0. Fainblatt, 306 U.S. 601 (1939), where a 
"‘contract shop** manufactured garments for a cbthing company doing 
interstate business in another state, the raw materials being supplied 
by tlie dothing company; NLRB v. Bradford Dyeing Assn., 310 U.S. 
318 (1940), anotbeor processor, who dyed doth for manufactureis 
mostly ouM-state; and Polish National Alliance o. NLRB, 322 U.S. 
643 (1944), a life insuranoe busmesa extending over many states. 


UNITED STATES u. DARBY 

312 U.S. 100, 61 S.Ct. 451, 85 L.Ed. 609 (1941). 

Appeal from the District Court of the United States for the Southern 
l^stiict of Georgia. 


Introduction 

The problem. Ibis case illustrates a fundamental problem of gov- 
emment-Is it possible for tiie American people to establish desired 
standards of labor oonditions throughout the nation-wide economy? 
In our constitutional system, this touches a matter which belongs to ^ 
each state to handle in the first instance. Each state has set its own 
standards as to child labor, the protection of women in industry, safety 
in mmes and factories, workmen’s compensation for aoddents, etc. 
But the Industries In the several states are all competing In one great 
national market, so that iow standards in one state give its mdustries 
an advantage over thei^ rivab in other states. Shall the greater port 
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of America be prevented frozn having the kbor conditlom it cleslies 
because a few states are willing to alW their people to be nploited? 
For many years it appeared that we were can^t in an impasse; mudi 
ingeiuous constitutional eogmeering was dhected to a search for 
some escapOt not excluding the possibility of constitutional ameod- 
ment. 

Freedom of trade throughout the United States. We start with the 
observation that this country^ thanks to its Constitution as judii^Uy 
expounded, is one great free trade area. As Mr. justice Frankfurter 
remarked in Freemaii o. Hewitt, 329 U.S. 252 (1940): 

... [By a] course of adjudication unbroken through the Na- 
tion's history, [the Court] applied the principle that the Com- 
merce Clause was not merely an authorization to Congress to 
enact laws for the protection and encouragement of oommeice 
among the states, but by its own force created an area of trade 
free from interfereace hy the states. ... A state is . . . pre- 
cluded from taking any action which may fairly be deemed to 
have the effect of impe^g the free flow of titide between states. 

Drummers who go about selling goods in interstate commerce may 
not be taxed on thdr occupation. Robbins u. Shelby County, 120 
17.S. 409 (1357); Nippert o. City of Rkhmond, 527 US, 416 (1946). 
Coeds moving in interstate commerce do not pay the local property 
tax. Coe v. Errol, 116 U.S. 517 (1866); Champlain Co. o. Brattle- 
boro» 200 U,S, S66 (1922), Goods held for the momcaat in storage at 
some halt in the course of their transportation, as for example where 
they are accumulated awaiting the anival of a ship, are not hahle to 
state taxation. Corson Petroleum Co. t>. Vial, 279 U.S. 95 (1929). The 
Court has been astute in Striking da\?ii trade barriers however camou- 
flagcd-such as Florida's "inspection fee" on imported cement, Hale 
u. Bimeo Trading, Inc., 306 U.S. 375 (1939); Minnesota's require- 
ment that all meat sold be inspected by a Minnesota inspector withm 
24 hours ol Minnesota v. Barber, 136 US, 313 (1690); and 

Louisiana's shrimp shell ^'censervation" law that shrimp caught in her 
waters must be shelled there before being shipped, Foster-Fountaia 
Paddng Co. u. Haydel, 278 U.S. 1 (1928). Questions of the validity 
of state legislation, especially tax measures, have proved difiBcuJt and 
have produced a confusing body of case law; but as Mr. Justice 
Frankfurter pointed out in the passage quoted above, the Justices 
have always been at one on the ultimate principle that there must 
be no porochUl restraints upon the flow of commerce. 

Differing standards of social bgi^ion. Historicallyi Northeni, 
and particularly the New Engla^, states were the nation’s woik- 
riiop. The South was devoted to agriculture. The New South that 
arose after the Civil War began to develop industries. labor was 
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cheap, and dodle. Public administration remained^ rudlmentaiy. The 
Northern states, as their indnstrialisni became mature, enact^ and 
enforced relatively high standards of labor legislation. In part this 
was an eacpression of what the community regarded as fair and decent 
and humane. In port it was attributable to the growing solidarity of 
the workers and to the increasing importance of the labor vote in 
poUtics. Prcently capital began to £ow to the South to exploit the 
advantages of cheap labor, taxation, and stack factory laws. 

An iUutiraikm. A simple tale will serve to illustrate. !n the latter 
1920*5 the writer traveled by car from hlassachusetts to an Industrial 
section of the South. It was a moment when New England was 
generally alanned over whether it could maintain its standards of ad- 
ministration without at the same time Idlling ofi its industries. As the 
writer approached the Mosoii'Dixon line he observed on a billboard a 
huge advertisement placed there by a Southern chamber of com- 
merce: *'Goine South" it urged. In one comer was a spirited colonial 
scene, a party of cavaliers locking out from a summit in the Ap- 
palachians- on the other side was a contemporary view, new fac- 
tories throwing smoke across the sky. The attractians held out to in- 
dustrial management were listed-among them, 'Enthusiastic Labor." 
The vniter continued southward and a few days kter was winding 
through the hills of the back country. Slowbg at a sharp bend in 
the be was accosted by a pitiable figure, the semblance of a 
man, who offered for sale a little basket of gnaried apples. How did 
this creature come to be in this remote place? His story was that be 
had worked as a hand in a Southern mill; he had been crippled in an 
industrial accident, and when he bad gotten out of the hospital he 
came up here and sold apples picked in an abandoned orebard. 
Did he receive no compensation under the employers' liability law? 
No, he bad never heard of such a thing. He had been crippled and 
then turned out upon the worid and that was the end of Us story. 
Labor such as tnis was cheap, even ‘"enthusiastic." Now an industry 
civilization involves much wear and tear on Its bumar stock; pretty 
evidently, reasonable measures of conservation and reparation should 
be enforced, and the cost passed aloog to the consuming public, 
Putting the matter in less than its highest terms, the nation should 
conserve its human resources at least os carefully as its natural re- 
sources; it should Include in the ultimate price of the product the 
eooDOmio value of wasted lives os well as the allowance for depreda- 
tion of plant and equipment. This is simply prudent long-range ao 
countiug if nothing more. 

Federal chdd4ahor statute hejore the Court. Jn 1916 Congress en- 
acted that commodities produced in factories where children under 14 
were employed, or in mines employing children under 16, should not 
be shipped in interstate or foreign commerce. Dagenhort, the father 
of two minor sons employed in a cotton mill in North Carolina, chal- 
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lenged the constitutionality of the Act (It takes no stretcli of the 
imagination to suimise that some interest far more siibstantlfll than 
the nomina* litigant bore the burden of this suit) In Hammer o, 
Dagenhaiti 247 U,S. 251 (1918)^ tbe Supreme Court held the statute 
invalid as not within the commerce power of the Congress. "The grant 
of power to Congress over the subject of interstate commerce,” said 
Justice Day for the majority, "\>fas ... not to give it authority to 
control the states in their exercise of the police power over local trade 
and Enanufacture’’; it was ^ot intended to desti^ the local power ah 
ways existing and carefully reserved to the states in the Tenth Amend- 
ment to the Constitution," or "to give to Congress a general authority 
to equaUze . . . conditions" with respect to labor legislation. [For 
the chronology of (he insinuations and dicta of certain Justices, and 
the doubts inspired by certain writers, leading to the denial, for a 
season, that tbe power to regulate interstate commerce includes ther 
poiver tn prohibit it, see Professor Edward S. Coiwin, The Commerce' 
Poiuef versus States Highte, Princeton University Press (1036). Mr. 
Convia's argument, relevant to the judicial doctrine prevailing at tlie 
moment lia wrote, was tins: let us him away from judge-made nega- 
tion and go "back to the Constitution "] 

Justice dissenting opiniofi. Justice Holmes dissented In an 

opiolon In which McKenna, Brandels, and Clarke, ]J., ooncuired, 
lliey thought the question was govern^ by Ghampion o. Ames, 168 
U.S, 321 (1903), ^ero a prahlbdtioa on the Interstate movement of 
lottery tickets hod been sustained, end by cases upholding similar 
statutes aimed at the movement of women for bnmorBl purposes, of 
Hquor, of adulterated food and drugs, etc. 

... if there is any matter upon whidi civilized countries have 
agrecil-foi more unanimously than they have with regard to 
intoxicants and some other matters over which this country is 
now emotionally aioused-it is the evil of premature and ex- 
cessive child labor. ... It is not for this Court to pronounce 
when prohibition is necessaiy-to say that it ia permissible os 
against strong drink but not as against the product of ruined 
bves. > . . The Act does not meddle with anything belonging 
to the states. They may regulate their internal affairs and their 
domestic commerce as they like. But when (hey seek to send 
tlieir products across the state line they are no longer within 
tlielr rights. If there were no Constitution Emd no Congress fheir 
power to cross the line would dopeod upon their neighbors. 
Under the Constitution such commerce belongs not to the states 
but to Congress to regulate. It majf corry out its views of public 
policy whatever indirect effect they may have upon the activi- 
ties of the states. Instead of being encountered by a prohibitive 
tariff at her boundaries the state encounters the public policy of 
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the United States which 4t is for Congress to express. The pub- 
lic policy of the United States « shaped with a view to the 
bendit of the natran as a whole. . . . The national wcH^ as 
undentood by Congress may require a different attitude withki 
its sphere diat of some self-seeldng state. It seems to mo 
entirely ooasb'hitioiul for Congress to edonx its uodeistaodiDg 
by all the means at its command. 

Critii^e. North Coiolina, as the law then stood» permitted its 
children to go to woifc at the age of 12. As the majodly of the Jus- 
tices saw it, Congress intruded to say that they must wait until they 
were 14. In repelling this intrusion, the Court thou^t it struck a blow 
for the freedom of the people in the various states to work out their 
own local affaiis. Was this an accurate analysis? Look away Trom 
North Carolina to the many other states whi^ with at least equal 
propriety, kept iheir children out of the factories until a later ago. 
Yet North Carolinas child-made goods flowed into the vast national 
market, competing with the goo^ of other states which chose to 
maintain higher standards. Pretty clearly those other states would be 
under some economic compulsion to hold down their legislation to 
meet North Carolina’s competition. (The problem, of course, was 
larger than the case of child labor; convict-made goods furnished an- 
other example.) If Congress could not lift North Caiolina, then Mas- 
sachusetts and New York were held down. In the light of a realistic 
analysis, the doctiine of Hammer v, Dagenhoit results in fhistration 
mthei than libeiatioii of the greater part of the country. Of course, 
Massachusetts and New York and Ohio may not erect barriexs to e.^- 
elude North Cardina’s products even from their own limits: that 
would be a patently iavahd reguktmu of interstate oommeice, 

The situation after Hammer u. Dagenhart was rather marvelous. 
The states might not exclude goods fo)in other states: that would iu- 
vade the £ald which belongs to Congress. Congress might not forbid 
intecatato shipment of child-made gp^t that would invade the field 
which belongs to the states. Twenty-two years later, Hammer v. 
Dagenhart was overruled in United States o. Darby. But in the mean- 
time much thought was giveu to solving the resulting constitutLOnal 
problem. 

The liquor cases. Years earlier Iowa had enacted, os a part of a 
scheme of prohibition, that coniers should not bring liquor into the 
State. This was held invalid under the commerce clause. Bowman o. 
Chicago & N.W. Ry. Co., 1S5 U.S. 465 (188B). Iowa ako forbade 
the sale of hquor wkhin the state. Some patriotic dtlzeiu of Keokuk, 
being of German background And wishing tc celebrate the Fourth 
of July, 1868, in a fitting manner, placed sn order with John Leisy 
to procure $540 worth of beer from the Leisy brewery at Peotia, IS. 
Constable Hardin seized (he comlgoment on its arrival in Kedcuk. 
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Tbe Supreme Court said that the Iowa law was Gonsdtntionally in- 
applicable to tbe orignul packages untd after their first sale withjn 
the state. Leisy o, Hardin^ 135 U.S. 100 (1890), By the Wfis(»i Act 
df Ifi90, Congress promptly decked that liquor shipped into any 
state for use therein should upon arrival be subject to tbe local kw. 
(In the silence of Congress, tbe Court had thought that state leguk- 
tions should not be allowed to operate on original packages horn 
out-o£^te until they had been sold* now Congsess had broken Its 
sfienoe and declared its will that the state laws should operate upoo 
liquor as soon as it had arrived within the state for use there.) The Wil- 
son Act was upheld. In re Rahrer, 140 U.S. 545 (1891). In die Wcbb- 
Kenyou Act of 1913, Congress went further and actually prohibited 
the shipment of liquor into any state to be used ia violation of state 
law. It was held ^ot Congress had not exceeded its power. Clark 
Distilling Go. V. Western Maryland R. Co., 242 VS. 311 (1917). 

Cases on conoict-made gpods, Why could Congress not tAe the 
same steps to enable the states to protect their locai markets from the 
eoonoinic menace of goods fiiade ondar substandard labor conditions 
in other states? Take the case of prison-made goods. Some states 
used dietr oorvicts to make commodities which were then sdd into 
the interstate market. TSventy-one states, containing well over half 
the nation's total population, sought to protect their free labor from 
suck oompetitioa. (299 U.S. at 8^.) Congress came to the aid of the 
greater number by passing the Hawes-Cooper Act of 1929, which was 
a Wilscn Act on the subject of prison-made goods: it subjected them 
on arrival to the state law. This was sustain^ in ^Vhitfidd u. Ohio, 
297 U.S. 431 (1936), where Ohio was punishing Whitfield for selling 
shirts mode by convicts in Alabama. Dmgrcss went further and ac- 
tually prohibited the shipmeut of convict-made goods into any state 
to be used in vioktion of state kw. This was die AdKiist-Suinners 
Act of 1935 (modeled on the Webb-Kenyon Act of 1913). Again it 
was held that Congress had not exceeded its power. This was Keo- 
luxky Whip fr Go. v. Uhnoia GmAial R.,Go., 29Q 334 

(1937), dealing with harness manufactured with convict labor in 
Kentucky. 

By this time Congress had discovered a path throng the constitu- 
tional maze. Doubtless child-made goods could have been reached 
in the same way as liquor and oonvict-mode goods. But by the time 
(he convict-made goods cases had been decided, the entire outlook on 
labor standards had changed. 

The Depression brings a foot under labor conditions. The Great 
Depression turned the world upside down. When jobs were few and 
employers asked their employees to share the work, a limitation of 
hours and a ban on child kbor needed no argument. The fixing of 
mimmuiD wages won approbation as a means of increasing purchasing 
power and so creating a demand for goods. (Management wished to 
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£z prices, too.)*!^ NRA codes of 1933 to co^itamed all of fhese 
feahires. After the NRA was laid low by Ae Sehachter decisipn, Con- 
gross attacked the proWem iwpi point of view of the govemineat 
os a purohaseri die Wadsb-Healy Apt of 1936 laid down a whole labqr 
code whk^ must be observed by all who accepted eentracts from 
gpverpment. This In Itself proved perhaps 2,000,000 workers. The 
National Helations Act of 1935 had madp a frontal attack 
^through the oonpierce clause to establish collective bargaining in 
indnstiy; and Ais was sustained by the Supceme Court in thp Jones 
& Laiighlin -Case on Aprfl 12, 1937. On March 27,. 1937, the Court 
bad decided, ovemding evil precedents i>f many years^ standing, that 
quipmum wage legislation c^d be sustained against Ae challenge 
that, by Igniting “freedom of contract “ it d^ued due process of law. 
West Coast Jlotpl Co. v. Parrish, 300 U.S. 379. It now seemed consti- 
tutionally feas^le to establish fair labor standards by a carefully 
drafted statute based upon the oommerce power. 

This was done by Ae Fair Labor Standards Act of 1033, which th^ 
Darby Case sustains. Observe that fbe Cburt clearly establishes ftie 
view that the power tp regulate commerce Is not merely a power to 
promote and foster, hut is plso-as Holmes, J., had argued in the Child 
Labor Case-a power to prohibit 

Opiplon 

Mr. Justice Stoke delrverefl tkp opinion of ti\e Court. 

The twp pilndpal questions raised by the record in this nase 
are, first, wbother Congress has coDstitutionai power to prohibit 
the shipment in interstate comnierce of Jumber ^ijgnufaoturied 
by employees whose wages aie less than a prescribed mimmum 
or whose weekly hours pf labor at that wage ars ^eater than a 
prescribed maximum, fmd, second, whether it has power to pro- 
hibit the employment of workmen in the production nf goods "‘for 
interstate commerce'' at other than presert)ed xyages and lioprs. 
A subsidiary question is whether in conneption with such pro- 
hibitions Congress can require tbe employer subject to them to 
keep recordfi showing the hours iK^rked each day and week by 
paoh of his employees including tiiogp engaged "in the production 
and manufacture of goods to wit, lumber, for "interstate com- 
merce.'” , . . 

The Fair L&bgr Standards Act set up a comprehensive legisla- 
tive scheme for preventing the ^pment in interstate oommeice 
of certain products and oommodities produced in the United 
States under Igb" oonditionsns respects wages and hours which 
fail to conform to standards set np by the Act Its purpose, as we 
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judicially know from the dedaiatiqD cj policy in section 2(fl) of 
the Act, and the reports of Gongcessional oommitteos pi;oposmg 
the legislation, is to exclude from interstate cosunerce goods ptro- 
duced for the commerce and to prevent their production for in- 
terstate ooinmeroe, imder condkiODS detrimental to the mainte- 
nance of the oiiniiQuiD standajds of living necessary for health 
and general well-being; and to prevent the use qf interstate com- 
merce as the meEms of competition in the distributipn of goods so 
produeed, and as the means of spreading aiKl perpetuating such 
substand^ labor conditions among the workers of th^ several 
states. Thp Act also sets up an administrative procedure whereby 
those standards may from tuna to time be modified generally as 
to industries subject to the Act nr witinn an industry in accoad- 
anee with specified standards, by an administrator acting in col- 
laboration with “Industry CommittBes" appointed by hjm. . . . 

The indictment charges that appellees are -engaged, in the 
state of Georgia, in the business of acquiring raw materials, 
which they manufacture into finished lumber with the intent, 
when manufactured, to ship it in Interstate commerce to cus- 
tomers outside state, and that they do in faef so ship a large 
part of the lumber so produced. There ^ numerous counts 
chaigmg app^U^ps With th^ shipment in interstate commerce 
from Georgia to points X)utside the state of lumber in the pro- 
duction of which, for interstate oommcrce, appellees have em- 
ployed workmen at less than the prescnbed minimnin wage or 
mor^ than the prescribed majorouin hours without payjneut to 
theap pf any wage for overtime. Other counts charge en)ploy- 
^ent by appellees iti wprlcmen in the production of hunber for 
interstate commerce at wages pf less 25 eents an hour or 
for more than the maxiinum hours per week without payment 
to them of the prescribed overtime wage. Still another oopnt 
charges appellees with faihire to kc^ records showing die hours 
worked ea^ day a wepk by pach of their employees as required 
by section ll.(c) and the regulation of the adinkiistrator, Title 29, 
Ch. 5, Code ^ Fedeiial Relations, Part 516, and also that ap< 
pellees unlawfully foiled to keep such records of employees en- 
gaged “in the production and manufacture of goods, to-wit kim- 
ber, for interstate commerce.’* . . . 

case comes here on assignm*ents by the Govenunent that 
the district couit mod iu so far as it held that Congress was 
without ponstihitional power to jpeualize the acts sei forth in fhe 
indictment, and appellee seeks to sustain the decision below on 



228 FOWERS OF TOE NATIONAL GOVERNMENT 

th^ grounds that the prohibition by Congress of those acts is 
unauthorized by the commerce elause and is prohibited by the 
Fifth Amendment , . . we . . , confee our dedsion to the valid- 
ity and ooDstractioii of the statute. 

The pTohihUion of shipment of the proscribed gpods in inter- 
state commerce. Section 15(a) (1) pro^bits, and the indictment 
charges, the shipme^it in interstate commerce, of goads produced 
for interstate commerce by employees whose wages and hours 
of employme^ do not conform to the requirements of the Act 
Since this section is not violated unless the commodity shipped 
has been produced under labor conditions prohibited by section 
6 and section 7, the only question arising under the commerce 
clause with respect to such shipments is whether Confess has 
the constitutional power to prol^it them. 

While manufacture is not of itself interstate canomeroe, the 
shipment of manufactured goods interstate is such commerce 
and the prohibition of such shipment by Congress is indubitably 
a regulation of the commerce. The power to regulate oommeroe 
is the power "to prescribe the rule by which commerce is to be 
governed," Gibbons o. Ogden, 9 Wheat 1, 196. It extends not 
only to those regulations which aid» foster, and protect the oom- 
meroe, but embraces those whidi prohibit it. It is conceded that 
the power of Congress to prohibit transportation in interstate 
commerce includes noxio'us articles, Lottery Case, 188 U.S. 321; 
stolen articles, Brooks o. United States, 2^ U.S. 432; kidnaped 
persons, Gooc^ d. United States, 297 U.S. 124; and articles such 
as intoxicatiDg liquor or conviet made good^ traffic iit which is 
forbidden or restricted by the laws of the state of destinationr 
Xentucky Whip & Collar Co. v. Illinois Central R. Co., 299 U.S. 
334. 

But it is said that the present prohibition falls within the scope 
of none of these ^ategoncs; that while the prohibition is nom- 
inally a regulation of the commeicc its motive or purpose is regu- 
lation of wages and hours of persons engaged in manufacture, 
the control of which has been reserved to the states and upon 
which Georgia and some of the states of destination have placed 
no restriction; that the effect of the present statute Is not to ex- 
clude the prescribed articles from interstate commerce in aid of 
state regulation as in Kentucky Whip h Collar Ca v. Illinois Cen- 
tral R. Co., supra, but instead, imder the guise of a regulation of 
interstate commerce, it undertakes to regulate wages and hours 
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widMQ the $tat« cantraiy to the policy of the state which has 
elected to leave them unregulated. 

The power of Congress over infaerstate cotncnierGe *Hs complete 
in itself, may be exercised to its utmost extent, and acknowledges 
no limitations other than are prescribed in the Constitution.’* 
Gibbons 0 . Ogden, supra. That power can neither be enlarged 
nor diminished by the ezerdse or non-exercise of state power. 
Kentucky Whip i CoHar Co. v, Dlinois Central B. Co., supra. 
Congress, following its own conception of pubUc policy concem- 
ing lestiictioiis which may appropriately be imposed on inter- 
state oommerce, is free to exclude from the commerce articles 
whose we in the states for which they are destined it may con- 
ceive to be injarlous to the pubdic health, morals or welfare^ 
even though the state has not souglit to regulate their use. 

Such regulation is not a forbidden invasion of state power 
merely because either its motive or its consequence is to restrict 
the use of articles of commerce within the states of destination; 
and is not prohibited unless by other constitutional provisioos. It 
is no objection, to the assertion of the power to regulate inter- 
state commerce that its exercise is attended by the same incidents 
which attend the exercise of the police power of the states. 

The motive and purpose of the present regulation are plainly 
to make effective the congressional conception of public policy 
that interstate commerce ^ould not be made the instrument of 
competition in the distribution of goods produced under sub- 
standard labor conditions, which competition is injurious to the 
Gosnmerce and to the states fron and to which the commerce 
flowfi. The motive and purpose of a regulation of interstate com: 
meroe are matters for the legiidative judgment upon the exercise 
of which the Constitution places no restriction and over which 
the courts aio given no control. McCray o. United States, 195 
U.S. 27; Sonzinsky t). United States, 300 U.S, 506, 513. “The ju- 
dicial cannot prescribe to the legislative department of the gov- 
eniment limitations upon the ^ercise eff its acknowledged 
power " Veazie Bank o. Feono, 8 Wall. 533^ 548, Whatever their 
motive and purpose, regulations of commerce which do not in- 
fringe some constitutional prohibition are within the plenary 
power conferred ou Congress by the commerce clause. Subject 
only-to that limitation, presently to be considered, we conclude 
that the prohibition of the shipment intentate of goods produced 
under the forbidden substandard labor conditions is within the 
constitutional authority of Congress. 
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In the more than a century which has elapsed since the de- 
cision of Gibbons V, Ogden, these principles ik constitutional in- 
terpretation have been so long and repeatedly recognized by , 
this Court as applicable to the commerce clause, that there would 
be little occasion for repeating them now were it not for the de- 
cision of this Court £2 years ago in Hammer v. Dagenhart, 247 
17.S. 25L In that case it was held by a bare majority of the Court 
over the powerful and now classic dissent of Mr. Justice Holmes 
setting forth the fundamental issues involved, that Congress was 
without power to exclude the products of diHd labor from inter- ‘ 
state commerce. The reasoning and conclusion of the Courtis 
opinion there cannot be reconciled with the conclusion which we 
have reached, that the power of Congress under the commerce 
clause is plenary to exclude any article from interstate commerce 
subject only to the specific pr^bitions of the Constitutioa. 

Hammer a, Dagenhart has not been followed. The distinction 
on which the dedsion was rested that congressional power to 
prohibit interstate commerce is limited to articles which in them- 
selves have some harmful or deleteiious property-a distinction 
which was novel when made and unsupport^ by any provision 
of the Constitution— has long since been abandoned. Brooks o. 
United States, 267 U.S. 432; Kentucky Whip & Collar Co. v, 
Illinois C. R. Co., 299 U.S, Mulford v. Smith, 307 U.S, 38. 
The thesis of the opinion that the motive of the prohibition or its 
effect to control in some measure the use or production within 
the states of the article thus excluded from commerce can 
operate to deprive the regulation of its constitutional authority 
has long since ceased to have force. And finally we have de- 
clared TThe authority of the federal government over interstate 
commeroe does not differ in extent or character from that re- 
tained by the states over intrastate commerce,” United States c. 
Rock R<^ Co-operative, 307 U.S. 533, 569. 

The conclusion is inescapable that Hammer o. Dagenhart was 
a departure from the principles which have prevailed in the in- 
terpretation of the commerce clause both b^re and since the 
decision and that such vitality, as a precedent; as it then had 
has long since been exhausted. It should be and now is over- 
ruled. 

Validity of the wage and hour requirements. Section 15(fl) (2) 
and sections 6 and 7 require employers to conform to the wage 
and hour provisions with respect to all employees engaged in the 
production of goods for interstate oonunerce. As appeOee^s em- 
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ployees are not alleged to be ^engaged Iq interstate cannDerce** 
the validity of the prohibition turns on the question whether the 
employment, under other than the present labor standards, 
of employees engaged in the production of goods for interstate 
commeroe is so rSated to the commeroe and so affects it as to be 
within the reach of the power of Congress to regulate it 

To answer this question we must at the outset determine 
whether the particular acts charged in the counts which are 
laid under section 15(fl) (2) as tiiey were construed below, con- 
stitute production for commerce” within the meaning of the 
statute. As the government seeks to apply the statute in the in^ 
dictmenti and as the court below construed the pbrase pro- 
duced for interstate commerce” it embraces at least the case 
where an employer engaged, as is appellee, in the manufac- 
ture and shipment of goods in filling orders of extrastate cus- 
tomers, manufactures his product with the intent or e]q)ectation 
that according to the normal course of his business all or some 
part of it will be selected for shipment to those customers. 

Without attempting to define the precise limits of the phrase, 
we think the acts alleged m the indictment are within the sweep 
of the statute, The obvious purpose of the Act was not only to 
prevent the interstate transportation of the proscribed product, 
but to stop the initial step toward transpoortation, production 
with the purpose of so transporting it. Congress was not un* 
aware that most manufacturing businesses shipping their pro- 
duct in interstate commerce make it in their shops without r^r- 
ence to its ultimate destination and then after manufactme 
select some of it for shipment interstate and some intrastate ac^ 
cording to the daily demands of their business, and that it would 
be practically impossible, without disrupting manufacturing busi- 
nesses, to restrict the prohibited kind of production to the par- 
ticular pieces of luinbCT, cloth, furniture or the like which later 
move In interstate rather than intrastate commeroe. 

The recognized need of drafting, a workable statute and the 
well-known circumstances in which it was to be applied are 
persuasive of the conclusion, which the legislative history sup- 
ports, that the ^'production for comiDerce” intended includes at 
least production of goods, whidi, at the time of production, the 
employer, according to the ziormd course of his business, in- 
tends or expects to move in interstate commerce although, 
through the exigencies of the business, all of the goods may not 
thereafter actually enter interstate commerce. 
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There remains the question ‘whether such restilcdon on the 
production of goods for commerce is a permissible exerdse of 
the commerce power. The power of Congress over interstate 
commerce is not confined to the regulation of commerce among 
the states. It extends to those activities intrastate which so affect 
interstate commerce or the exercise of the power of Congress 
over it as to make regulation of them appropriate means to the 
attamment of a legitimate enth the exercise of the granted power 
of Congress to regulate interstate commerce. See McGuU^ o. 
Maryland, 4 Wheat. 316, 421. 

Wiiile this Court bos many times found state regulation of 
interstate commerce, when uniformity of its regulation is of 
national ooncenif to be incompatible with the commerce clause 
even though Congress has not legislated on the subject, the 
Court has never implied sucli restraint on state control over 
matters intrastate deemed to be regulations of Interstate 
commerce or its instrumentalities even though they affect tho 
commerce. In the absence of congressional legislaikm on the 
subje^ state laws which are not regulations of the commerce 
itself or its instrumentalities are not ^bidden even though they 
affect interstate commerce. 

Rut it does not follow that Congress may not by appropriate 
legislation regulate intrastate activities wh^ they have a sub> 
stantial effect on interstate commerce. See Santa Cruz Fruit Fack> 
ing Ca o. National Labor Rdations Board, 303 U.6. 453, 466. A 
recent example is the National Labor Relations Act for the regu- 
lation of employer and employee relations in indusbies in which 
strikes, induced by unfair labor practices named in the Act, tend 
to disturb or obstnict interstate commerce. See National Labor 
Relations Board o. Jones & Laughlin Steel Coip., 301 U.S. 1, 38. 
But long before the adoption of National Labor Relations Act 
this Court had mary times held that the power of Congress to 
regulate interstate commerce extends to the regulation throngh 
legislative action of activities Intrastate which have a substan- 
tid effect on the commerce or the exerdse of the concessional 
power over it. 

In such legislation Congress has sometimes left it to the courts 
to determine whether tiie inbastate activities have the pro- 
hibited effect on the commerce, as ia the Sherman Act It has 
sometimes left it to an adminisbative board or agency to deter- 
mine whether the activities sou^t to be regulated or prohibited 
have such effect, as in the case of the Interstate Goimneroe Act 
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and the National l^bor Belatioss Act» or whether they come 
widun the statutory definition of the prohibited act, as in thp 
Federal Commission Act. And sometimes Congress itself 
has said that a particular activity afiec^ the commerce, as it did 
in the present Act, the Safety Appliance Act and the Railway 
Labor Act In passing on the validity of legislation of the class 
last menfioDcd the only function of courts is to detennlna 
whether the particular activity regulated or prohibited is within 
the reach of the federal power. 

Congress, having by the present Act adopted the policy of 
exchi&g from interstate commerce all goods produced (or the 
commerce which do not conform to the specified labor standards, 
it may choose the means reasonably adapted to the attainment 
the permitted end, even though they involve control of intra- 
state activities. ... A familiar like exercise of power is the regu- 
lation of intrastate transactions which are so commingled with or 
related to interstate commerce that all must be regulated if the 
interstate commeroe is to be effectively controlled. Shreveport 
Case, 2S4 U.S. 342. Similarly Congress may require inspection 
and preventive treatment of all cattle in a disease-infected area 
in order to prevent shipment in interstate commerce of some of 
the cattle without the treatment Thornton o. United States, 271 
U.S. 414. It may prohibit the removal, at destination, of labels 
required by the Pure Food 4c Drugs Act to be affixed to articles 
transported in interstate commerce. McDermott o, Wisconsin, 
228 Uj$, 115. And we have recently held dtat Congress in the 
exercise of its power to leguire inspe^’on and grading of tobacco 
shipped in interstate commerce may compel such inspection and 
grading of all tobacco sold at bcal auction rooms fr^ which a 
flihstantial part but not all of the tobacco sold is shipped in 
Inteislate commerce. Currin v. Wallace, 906 11.5. IL . . . 

We think also that section 15(a) (2), now under coosldeiation, 
is sustainable Independently of section 15(a) (1), which prohibits 
shipment or transportation of the proscribed goods. As we have 
said the evils aimed at fay the Act are the spread of substandard 
labor conditions through the use of the facilities of interstate com- 
merce for Gompetition by the goods so produced with those pro- 
duced under the prescribed or better labor conditions; and the 
consequent dislocation of the commerce itself caused by the im- 
pairment or destruction of local businesses by competition made 
effective through interstate commerce. The A^ is thus directed at 
the suppression of a method or kind of competition in interstate 
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fommeice which it has in effect condemned as "unfair,’” as the 
Gkyton Act, 38 5tat. 730, has condemp^ other '^infair methods 
of competition'’ made effective throq^ interstate commerce. 

"Hie Sherman Act and the National Labor Relations Act are 
familiar examples of the exertion i)f the commerce power to 
prohibit or control activities wholly intrastate because of tiieir 
effect on interstate cpmmerce. . . . 

The means adopted by section 15(a) (2) for the protection of 
interstate commerce by the suppression of the production of the 
condemned goods for interstate 4 X>mnierce is so related to the 
commerce and so adects it as to be within the reaph of the com- 
merce power. Congress, to attain its objective in the su|^ssion 
of nation-wide competition in Joterstafe comigerce by goods.pro- 
duced under substandard labor conditions, has made no dis- 
tinction as to the voltune or amount of shipments in the oom- 
meioe or of production for commerce by any particular shipper 
pr producer. It recognized that in present day Industry, compe- 
tition by a small part may affect the whole and that the total 
effect of the competition d many small producers may be great. 
See H. flept. No. 2182, 75th Cong. 1st Sess., p. 7. The legis- 
lation aimed at a whole embraces all its parts. Ci, National 
Relations Board o. Fainblatt, 306 V.S, 801, 606, . 

Our conclusion Is unaffected by the Tenth Amendment which 
provides: 'The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to 
the States respectively, or to fbe people.*” The Amendment states 
but a truism that all is retained which has not been eunendered. 
There is nothing in the history of its adoption to suggest that it 
was more than declaratory of the r^tionship between the na- 
tional and state governments as it had been established by the 
Constitution before the Amendment or that its purpose was other 
than to allay fears that the new national government might seek 
to exercise powers pot granted, and that &e states mig^t not be 
able to exerdse fully theb reserved powers. 

From the begimiiiig and for many years tiie Amendment ha^ 
been construed as not depriving the national govemment (ff au- 
thority to resort to ail means for the exercise of a granted power 
which are appropriate aad plainly adapted to riie permitted end. 
Whatever doubts may have Arisen of soundness of that con- 
clusion they have been put at 'rest by the dedsioDS under the 
Shemian Act and the National Labor Relations Act which we 
have cited. 
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Vdidity of the requiTmen^uf records of wages and hours. Sec- 
tion 15(fl) (5) and section 11(c). These requirements are inddental 
to those for the prescribed wages and hours, and hence validity 
of the foimer toms on validity of the latter. Stoce, as we have 
held. Congress may require production for interstate commerce 
to eonforai to those conditions, it may require the employer, as a 
means of enforcing the valid law, to Iceep a record showing 
whether he has in fact complied with k. The requirement for 
records even of the intrastate transaction is an appropriate means 
to the legitimate end. 

Vd^ty of the umge and hour provisions under the Fifth 
Amendment. Both provisions are miminuni wage requirements 
compelling the paymeot of a minimum standard wage with a 
prescribed increased wage for overtime . . , Since our decision 
in West Hotel Co, v. Parzish, 300 U,S. 379, it is no bnger open 
to question that the fixing of a minimum wage is within the leg- 
islative power and that the bare fact of its exercise is not a depial 
of due process under the Fifth more than under the Fourteenth 
Amendment Nor is it any longer ripen to question that it is 
within the legislative power to fix maximum hour^ Similarly the 
statute k not objectionable because applied alike to both men 
and women. 

The Act is suffideudy definite to meet constitotional demands. 
One who employs persons, without conforming to the prescribed 
wage and hour oonditionfi, to work on goods which he ships or 
expects to ship across state lines, is warned that lie may be 
siibject to the criminal penalties of the Act No more is re- 
quired. » * . 

Reversed. 

ConuHipiit 

Function of the Wage and Hour Loso. In the bulwarks which die 
nation has thrown about its system of private economy, the National 
Labor Relations Act and the Fair I^hor Standards Ak each have a 
distinct place. Ihe former protects that portion of ihe worlgng popu- 
lation '^lich has had the solidarity to fc^ luiions, assuring it the right 
■to oollectivfl bargaining. Whatever the future of legislation on labor 
TelatioDs, it is safe to predict diet we will preserve and build upon diis 
element. The Fair Labor St^dards Act was designed to safeguard a 
difierejit mass of workers: 
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The legislative debates indicate diat the prime purpose of the 
^^ation was to aid the mipr8tected> unqr^ized West 
p^ of the nation’s working population; that Is, those employees 
who kdced sufficieiit haigainlng power to secure for them- 
selves a jninicruzia subsistence \^ge. Reed, Jf., in Breoldjm 
Savings Bank n. O’Ndl, 324 U.S. 697, 707 note (1945). 

Thejjveep of the statute, The Actepens with ^t is now a familiar 
feature of statutory drafting, a binding and Declaration of Pokey*'* 
Congress sets out its deterraination of the causal celatioo between 
poor labor conditions and the free Row of goods in commerce; it de- 
clares the poliey throu^ the commerce pmver to correct and CQpii- 
natfi these bad conditions. The sweep of the Act is wide, though Con- 
gress did not attempt to reach Ae constitutional hmJt. Just what 
actiyities are embra^ one woold learn from the “Interpiretatlve 
Bulletina” issued hy ihe Wage and Hour Administrator, and by his 
rulings on specific situations as they arise. Some questions on the 
coverage of the statute have been carried to the courts. Among fhe 
cases which the Supreme Court thought merited its own cansiderotion, 
the following decisions illustrate how far the statute has penetrated 
into the national economy: employees of a company which repairs 
motors for customers producing goods for intentate commerce, Roland 
Electrical Co. v. Wal^, 326 U.S. 657 (1946); members of a ^liifliiig 
crew digging holes to produce oil, Warren-JBradshaw Drilling Co. 
Hall, 317 U.S. 86 (1942); the ni^ watchman in a plant predncii^ 
goods fpr iatorstate coomieiee, Wakon o. ^ou^em Package Corpora- 
tion, 320 U.S. 540 (1944); raaintenanDe employee? in buildings lised 
for manufacture for commeroe, Kirschbaum o. Walling, 316 ^17 

(1042), and even in a bqildmg owned by an Interstate producer and 
predominantly occupied for Its offices, Borden Co. e. Borella, 325 U.$. 
679 (1045). All have been held within the bene& 4 )f die Act. 

There b no ’’abstract formula,” no “dependable touchstone by which 
to detennine whether employees fitp engaged in commerce or in the 
production of goods for coiranerce,' ” said frankfurter, J., for the Court 
in th^ Kirsebbaum Case, ’To a conaiderable erteot the task is one nf 
accGmiaodation as between assertiois of new federal authority over 
economic enterprise and historic functions of the individual states. The 
expansion of our industrial economy has inevitably been Reflected in 
the extension of federal authority over economic enterprise and Its 
absorption of authority previously possessed by the states.” He re- 
peated as to the Fair Labor Standards Act what Hu^es, G.J„ had 
said of the National Labor Relations Act: 

■j , 

. . , ibe criterion is necessarily one of degree . . . This does 
not satisfy those who sedk for mathematic^ or ri^d foirmilas. 
But such formulas are not provided by the great oemoepts of the 
Canstftvtion snoh os “interstate commerce," “due process ” 
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*‘egual proteatdon.’* In maintakJng the balance of the oonatitu- 
ticmal grants and linutations, it is ipeyitable that we shoeld ^dr 
2 ne tfaeir applications in (he gradual process of ineluaion and 
exclusion. Santa Cruz Fiuit Fa^g Qo. v. TCLRB, 303 y.S. 453, 
467 ( 1938 )* 


WlCKARD, Secretary of Agriculture v. FILBURN 
Sir U.S. 111, 63 S.a. 82, 87 L.Ed. 122 ( 1943 ). 

On Appeal from the District Court of the United States for the 
Southern District of Ohio. 


Introduction 

Justice Bradley on the farm. Justice Bradley, one of the greatest 
among the judges who have sat on the Supreme Court, was bom m 
a fann near Albany, N. in 1613 . Id 16 n> the year after he went 
00 the bench, he wrote a short autobiographical sketch, in which 
recalled what a self-contained unit a farm family had been in hia 
boyhood: 

Hooe primeval snnplicity and ind^p«rdence of country life at 
this period, ps viewed in the experience of the present day, 
seems seaDy wonderful. We raised aU our breadstufts-whea^ 
rye, barley, oats, Indian eom, buckwheat, pea6> beans, potatoes, 
turnips, £tc*; and we raised our cattle, horses, sheep, swl^, poul- 
try, etc. From these we were supplied with beef and pork which 
were regularly put away in the cellar. We made our own harness 
and shoes. We sheared our sheep, spun the wool, wove it Into 
Funnel and cloth pf varioua lextuies— sent it to the fuUer’s, it is 
true, but my mother used to cut it, and make it up, and the 
garments very wnnn, s&ong, and not uncomely. 1 wore 
ftiem in college, The cloth we also generally colored pt home, 
We raised our own flax, which the men bmke, swingled, and 
hoclded, and the women spun and wove into linen and tow- 
cloth jpor summer wear. 1 still Ereserve the family spinning wheel 
and loom. Our sugar was jnade in the hundred 

pounds a year. At this work 1 often spent weeks in my boy- 
hood, Of course such 4 variety pf ^hiploymerit occupied almost 
every hour of the year, and gave but small tyne for reading or 
study* To myself who was ever Filed with a burning thirst for 
knowledge it wa? on Irksome hfe. 
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This is a typical sceoe from America cf the 182(/5. If the people 
of this country had been content to go on in such straitened prcim- 
stances it would have been possible to do without the Agrioidtural 
Adjustment Act of 1938, and die problefn of Widcard v. Filbum need 
never have been presented to the Supreme Court. Life today is rich 
and varied because men have Sj^ecudizedy and specialization means 
interdependence. Each man's security is dependent upon dicum^ 
stances far beyond bis own immediate control. 

The dairy industry and the Depression. Look at New York’s agri- 
culture in Depresrion, just a century after Bradley left the faim. 
No longer did the farmer produce everything azKi buy nothing; he 
specialized in a line for wiUch his farm was best adapted, suc^ as 
dairying. ^The productioa and distribution of milk is a paramount 
indusfry of the state,” wrote Roberts, J,, in NalAia u. New York, 291 
U.S. 502, 5l7 (1934), "and largely alects the health and prosperity 
of its people. Dairying yields fully one half of the total income from 
all farm products. Dairy farm investment amounts to approximately 
$1,000,000,000. Curtailment or destnictiOD of the dairy industry 
would cause a s^ous economic loss to the people of the state ” Ihe 
industry was peculiarly vulnerable to the Depression. Milk is perish- 
able and cannot be stored. When consumptiDn fell off sharply in re- 
sponse to uQ€DQ3ploym6nt, prices plummet^ Then price cutting de- 
moralized the industry. Fanners who made nothing had nothing to 
spend, so other industries felt the impact The New York le^a- 
ture, after very careful study, established a milk control board with 
authority to £x wholesale and retail prices with a view to stabiUzing 
the industry. The price fixing was sustained in the Nebbia Case, as 
against the idiarge that it denied due process of law In violation nf 
the Fourteenth Amendment, But of course New York could not pro- 
tect its dairy fanners if distributors were free to go over into Ver- 
mont and milk there at prices mote advantageous than the New 
York minimum. So the legislature said this; It ^all be unlawful to 
se^ in New York milk purdased out-of-state at a price lower than the 
New York roinlmum, Seelig, a dealer, was in die practioe of buying 
cheaper milk in the unregulated market of Vezmont. He challenged 
the New Yoik statute as to its extraterritorial applicatiOD, and the 
Supreme Court agreed that this was an unconstitutional Interfecence 
with interstate cwmnierce; , , one state in Its dealings with anodier 
may not place itself in a position of economic Isolation ” said Cardozo, 
J., for the Court. "If New York, in order to promote the economic 
welfare of her fanners, may guard them against competition with the 
cheaper prices of Vermont, the door has bWn opened to rivalries and 
reprisals that were meant to b6 everted by subjecting commerce be- 
tween the states to the power of the nation.” Baldwin u. Seelig, 294 
VJS, 611, 527,622(193^. 

New York had acted with care and moderation; and yet, for all Its 
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wisflom and power, it foimi itself imaible to protect its ovm people. 
The experience seemed to demonstrate that the TmlV indnstry was p 
part of "that commerce winch concerns more states than one." 

Federal measum to hdance production and consumpiwn. Congress 
undertook to meet the mdk problem by the Agriculture MarkeUng 
Agreement Act o£ WST, which was bas^ upon the Agricultural Ad- 
justment Act of 1933 as amended. The Secretary of Agriculture was 
directed to establish and maintain prices (after public hearings and a 
refereiidiim to producers and handlers), which would give the pro- 
ducers the same purchasing power they had had iu die selected base 
pcTlod-1919 to 1920, The price order was td be applicable te **only 
such handling of such agricultural commodity, or product thereof, as 
is in the current of interstate or foreign commerce, or which direct^ 
burdens, ofastmcbs, or affects, interatate or foreign coramerce in such 
commodity or product thereof " This was sustained in United States 
o. Rock Royal Co-Op., 307 U.S. 533 (1939), a case which arose in 
New York, and in which the state milk authorities had participated 
with the Secretary of Agriculture in working out the price order. 
United States o, Wrightw^ Dairy Company, 315 U.S. 110 (1942), 
sustained the Act as applied to miDc produced in lllmois anjd sold 
intrastate for distribution in the Chicago marketing area. Mr. Justice 
Stone, for the Court, said ihat **the marketing of a local product in 
competition with that of a like commodity moving inteistate may so 
interfere with Interstate commerce or Its regulation as to afford a 
basis for congressional regulation of the intrastate activity. It is the 
effect upon the interstate oommerce or its regulation, regardless of 
the particiilar form which the oompetiiion may take, which is the 
test of federal power," citing the Shreveport Cie, Jones & Laughlin 
0. NLHB, and die Darby Case. 

The Agricultural Adjustment Act of 1938, enacted in the light of 
tsperience widi earfler measnres for stablUzing agriciiltuie, sou^ to 
maintain an “ever-normal granary” and to protect farmers from violent 

penalty laid upon any excess the farmer brought into the market. This 
was sustained under the commerce power in Mulfoid o. Smith, 307 
U.S, 38 (1939), Butler and McReynolds, JJ., dissenting. 

Wickaid o. Filbum 'arose out of this statute, as amended. The 
specific question was this: Was there a valid constitutional objection 
to counting the wheat that Fanner Filbum consumed on his own farm, 
and which therefore never eutered into oommerce at all, as a part of 
'die quota assigned to him? 

Opinion 

Mr, Justice Jackson delivered the opinion of the Gourt. 

The appellee filed his complaint aga^t the Secretary of Agri- 
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culture of the United StateSj three meoibers of the County Agri- 
cultural Conservation Committee for Montgomery County, o5o, 
and a member of the State Agricultural Conservation Commit- 
tee for Ohio. He sought to enjoin enforcement against himself 
of the marketing penalty imposed by the amendment of May 26, 
1941> to the Agrit^tural Adjustment Act of 1938, upon that part 
of his 1941 wheat crop wbic^ was available for marketing in ex- 
cess of the marketing quota established for his farm. He also 
sought a declaratoiy judgment that the wheat marketing quota 
provisians of the Acf as amended and applicable to him were 
unconstitutional because not sustainable under the commerce 
clause or consistent with the due process clause of the FUfth 
Amendment . . . 

The appellee for many years pest has owned and operated a 
small farm ic Montgomery County, Ohio, mamtainlng a herd of 
dairy cattle, selling milk, raising poultry, and selling poultry and 
eggs. It has been his practice to raise a small acreage of v^ter 
wheat, sown in the Fil and harvested in the following July; to 
sell a portion of the crop; to feed to poultry and livestock 
on the farm, some of which is sold; to use some in making flour 
for home assumption; and to keep the rest for the following 
seeding. The intended disposition of the crop here involved has 
not been expressly stated. 

In July of 1940, pursuant to the AgrIciilivTal Adjustment Act 
of 19^, as then amended, there was established for the appel- 
lee's 1941 crop a wheat acreage allotment of 11.1 acres and a 
nonnal yield of 20.1 bushels ^ wheat an acre. Ho was given 
notice of such allotment in July of 1940 before the Fall j^ant- 
ing of his 1941 crop ol wheat, and again in July of 1941, before it 
was harvested. He sowed, however, 23 acres, and harvested Rom 
bis 11.9 acres of excess acreage 239 bushek, which under the 
terms of the Act as amended on May 26, 1941, constituted farm 
marketing excess, subject to a penalty of 49 cents a bushel, or 
$117.11 in all. The appellee has not paid the penalty and he has 
not postponed or avoided it by storing the excess under regula- 
tions of the Secretary of Agriculture, or by delivering it up to 
the Secretary. The Committee, therefore, refused him a market- 
ing card, which was, under the terms of regulations promulgated 
by the Seeretaiy, necessary to protect a buyer from liability to 
the penalty and upon its protecting lien. 

The general scheme of the Agricultural Adjustment Act of 
1938 as related to wheat is to control the volume moving in inter- 
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state and foreign commerce Jd order to avoid surpluses and 
shortages and the consequent abnormally low oir high wheat 
prices and obstmctions to commerce. Within prescribe limits 
and by prescribed standards the Secretary of Agriculturo is di- 
rected to ascertain and proclaim each year a national acreage 
aUotment for the next crop of wheats which is then apportion^ 
to the states and their counties, and is eventually brolcea up into 
allotments for individual farms. Loans and payments to wheat 
fanners are authorized in stated drcumstances. 

The Act provides further that whenever it appears that the 
total supply of wheat as of the beginning of any marketing year, 
begmning July 1, will exceed a normal year’s domestic consump- 
tion and export by more than 35 percent, the Secretary shall so 
proclaim not later than May 15 prior to the beginning of such 
marketing year; and that during the marketing year a com^ 
pulsoiy national marketing quota shall be in efiect with respect 
to the marketing of wheat, Between the issuance of the proc- 
lamation and June 10, the Secretary must, however,, conduct a 
referendum of farmers who will be subject to the quota to deter- 
mine whether they favor or oppose it; and if more than one third 
of the fanners voting in the r^erendum do oppose, the Secretary 
must prior to the effective date of the quota by proclamatioD 
suspend its operation, , , . 

It is urged that under the commerce clause of the Constitution, 
Article I, section S, clause 3, Congress does not possess the power 
it has in this instance sought to exercise. The question would 
merit little consideration since our dedsfoc in United States o. 
I>arby, 312 U.S. 100, sustaining the federal power to regulate 
production of goods for commerce except for the fact that this 
Act extends federal regulation to production not intended in any 
part for commerce, but wholly for consumption on the fann. The 
Act includes a definition of ^‘maiket^ and its derivatives so that 
as related to wheat in addition to ib conventional meaning It 
also means to dispose of feeding (in any form) to poultry or 
livestock which, or the producb of which, are sold, bartered, or 
exchanged, or to be so disposed of.” Hence, marketing quotas 
not only embrace all that may be sold without penalty hut also 
what may be consumed on the premises. Wheat produced on 
excess acreage is designated as “available for marketing” as so 
defined and the penalty is imposed thereon. Penalties do not de- 
pend upon whether any part of the wheat either within or with- 
out the quouL is sold or intended to be sold. The sum of this is 
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that the federal government fixes a quota including all that the 
farmer may harvest for sale or for his own farm needs» end de- 
dares that wheat produced on excess acreage may neither be 
disposed of nor used except upon payment of the penalty or 
except it is stored as required by Ae Act or delivered to the 
Secretary of Agricultxire^ 

Appellee says that this is a legulatioa of production and oon- 
sumption of wheat. Such activities ore^ he urges, beyond the 
readi of congressional power under the oommeroe clause, since 
they are local in character, and their effects upon interstate com- 
merce are at most "indiiect** In answer the government argues 
that the statute regulates neither production nor consumption, 
but only marketing; and, in the alternative, that if the Act does 
go beyond the regulation of marketing it is sustainable as a 
“necessary and proper" implementation of the power of Congress 
over interstate oommeroe. 

The government s oonoern lest the Act be held to be a regula- 
tion of production or oonsumption rather than of marketing is 
attributable to a few dicta a^ decisions of this Court which 
might be understood to lay it down that activities such as "pro- 
duction,” “manufacturing,” and “mining” are strictly “local” and, 
except in special drcmnstances which are not present here> can- 
not be regulated under the commerce power because their effects 
upor interstate oommeroe are, as matter of law, only “mdiiectr 
Even today, wbeu this power has been held to have great lati- 
tude, there is no decision of tins Court that such activities may 
be regulated where no part of the product is intended for inter- 
state commerce or mtermtngled with the subjects thereof. We 
believe that a review of the course of decision under the com- 
merce clause wifi make plain, however, that questions of • the 
power of Congress are not to be decided by reference to any 
formula which would give controlling force to nomenclature 
such as “production” and “indirect and foreclose consideration 
of the actual effects of the activity in question upon interstate 
commerce. 

At the beginning Chief Justice Marshall described the federal 
commerce power with a breadth never yet exceeded. Gibbons v. 
Ogden, 9 Wheat 1, 194, 195. He made emphatic the embracing 
and penetrating nature of this power by warning that effective 
restraints on its exercise must proceed from political rather than 
from judicial processes. 9 Wheat, at page 19T. 

For nearly a century, however, decisions of this Court under 
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the commerce clause dealt rarely with questions of whdt Con- 
gress might do in the exercise of its granted power under the 
dause and almost entirely with the permissibility of state ac- 
tivity which it was daimed diM^riminat^ against or burdened in- 
terstate commerce. During this period there was perhaps little 
occasion for the affirmative exercise of the commerce power, and 
the Influence of the clause on American life and law was a nega- 
tive, one, resulting almost wholly from its operatiop. as a restraint 
upon the powers of the states. In discussion and decision the 
point of reference instead of being what was ''necessary and 
propel^ to the exercise by Congress of its granted power, was 
often some concept of sovereignty thought to be implicit in the 
status of statehood. Certain activities such as “production,’’ “man- 
ufacturii'g,*’ and “mining" were occarionally saia to be within 
the province of state governments and beyond the power of Con- 
gress under the commerce clause. 

It \m not until 1887 with the enactment of the Interstate 
Commerce Act that the interstate commerce power began to 
exert positive influence in American law and ii^. This first im- 
portant federal resort to the commerce power was followed in 
1890 by the Sherman Anti-Trust Act and, thereafter, mainly 
after 1903, by many others. These statutes ushered in new phases 
of adjudication, wb'ch required the Court to approach the inter- 
pretation of the commerce clause in the light of an actual exercise 
by Congress of its power thereunder. 

When it first dealt with this new legislation, the Court ad- 
hered to its earlier pronouncements, and allowed hut little scope 
to the power of Congress, United States o. E. C. Knight Co., 156 
U.S, 1. These earlier pronouncements also played an important 
part in several of the five cases in which diis Court late^ held 
that acts of Congress under the commerce clause were in excess 
of Its power. 

Even while important opinions in this line of restrictive au- 
thority were being written, however, other cases called forth 
broader inteipretatloDS of the commerce clause destined to super- 
sede the earlier ones, and to bring about a return to the ^n- 
dples first enunciated by Chief Justice Marshall in Gibbons v. 
Ogden, supra. 

Not long after the decision of United States o. E, C. Knight 
Co., suprOt Mr. Justice Holmes, in sustaining the exercise of na- 
tional power over intrastate activity, stated for the Court that 
“commerce among the states is not a technical legal conception. 
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but a practical one> drawn from the coiirse of business.’" Swift 
& Co« V. United States. 196 U.S. 375. 898. It was soon demon* 
stiated that the effects of many kinds of intrastate activity upon 
interstate commerce wcro such as to make them a proper sub* 
feet of federal regulation. In some cases sustaining the exercise 
of federal power over intrastate matters the term “direct” was 
used for the purpose of stating, rather than of reaching, a result* 
in others it was treated os synonymous with “substantial” or ^ma- 
terial”; and in others it was not used at all. Of late its use has 
been abandoned in cases dealing with questions of federal power 
under the commerce clause. 

In the Shrev^rt Rate Gases (Houston. £. & W. T. R. Co. 
United States), 234 U.S. 342. the Court held that railroad rates 
of an admitt^y intrastate character and 5xed by authority of 
the state might, nevertheless, be revised by the federal govern- 
ment because of the economic effects wJr-ch they had upon 
interstate commerce. The opdtiioc of Mr. Justice Hughes found 
federal intervention constitutionally authoraed because of “mat- 
ters having such a close and substantial relation to interstate 
traffic that the control is essential or appropriate to the security 
of tiuit traffic, to the effidency of the interstate service, and to 
the znaiotenance of the conditions under which interstate com- 
merce may be conducted upon fair terms and without molesta- 
tion or hindrance.” 234 U.S. at page 3S1. 

The Court’s recognition of the relevance of the economic 
effects in the application of the commerce clause exemplified by 
this statement has made the mechanical application of leg^ 
formulas no longer feasible. Once an economic measure of the 
roach of the power granted to Congress in the commerce clause 
is accepted, questions of federal power cannot be decided simply 
by finding the activity in question to be “production” nor can 
consideration of its eoonomio effects he foreclosed by calling 
them “indirect” The present Chief Justice has said in summary 
of the present state of the law: "The commerce power is not 
confined in its exerdse to the regulation of commerce among the 
states. It extends to those activities intrastate which so ^ect 
interstate commerce, or the exertion of the power of Congress 
over it. as to make regulation of them appropriate means to the 
attainment of a legitimate qpd, the effective execution of the 
granted power to regulate interstate commerce. . . . The power 
of Congress over interstate commerce is plenary and complete 
in itself, may be exercised to its utmost extent, and acknowledges 
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no limitations other than are prescribed in the ConstitutioiL . * . 
It folbws that no form of state activity can constitutionally 
thwart the regulatory power granted by the oammerce clause to 
Congress. Hence the rea^ of that power extends to those intra- 
state activities which in a substantial way interfere with or ob- 
struct the exercise of the granted power* United States o. 
Wrightwood Dairy Co., S15 U.S, 110, 119, 

Whether the subject of the regulation in question was "pro- 
duction,” "consumption,” or "marketing is, therefore, not ma- 
terial for purposes of deciding the question of federal power 
before us. That an activity is of local character may help in a 
doubtful case to determine whether Congress intendisd to reach 
it. The same consideration mi^t help in determining whether 
in the absence of congressional action it would be permissible for 
the state to exert its power on the subject matter, even though in 
so doing it to some degree affected interstate commerce. But even 
if appellant's activity ho local and thou^ it may not be regarded 
as commerce, it may still, whatever its natur^ be reached by 
Congress if it exerts a substantial economic effect on interstate 
commerce and this irrespective of whether such effect is what 
might at some earlier time have been defined as "direct” or "in- 
dfiect,” 

The parties have stipulated a summary of the economics of 
the wheat industry. Commerce among the states in wheat is 
large and important. Although wheat is raised in every state but 
one, production in most states is not equal to consumption. Six- 
teen states on average have had a surplus of wheat above their 
own requirements for feed, seed, and food. Thirty-two states and 
the District of Columbia, where production has been below ooq,- 
sumption, have looked to these suij^us-produdng states for fhdr 
supply as well as for wheat for export and caiiyover. 

The wheat Industry has been a problem indusby for some 
years. Largely as a result of increased foreign production and 
import restrictions, annual exports of wheat and Bour from the 
United States during the ten-year period ending m 1940 averaged 
less than 10 percent of total production, while during the 1920^5 
they averaged more than 25 percent The decline in the export 
trade has ^eft a large surplus in production which in oonnection 
with an abnormaify large supply of wheat and other grains in 
recent years caused congestion in a number of markets; tied up 
railroad cars; and caused elevators in some instances to turn 
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away grains, and railroads to institute embargoes to prevent fur- 
tber congestion. 

Many countries, both importing and exporting, have sought 
to modify the impact of the world market conditions on th^ 
own economy. Importing countries have taken measures to 
stimulate production and self-sufficiency. The four large export- 
ing countries of Argentina, Australia, Canada, and the United 
States have all undertaken various programs for the relief of 
growers. Such measures have been designed in port at leEist to 
protect the domestic price received by producers. Such plans 
have generally evolved towards control by the central govern- 
ment. 

In the absence of regulation Ae price of wheat in the United 
States would be much affected by world conditions. During 1941 
producers who cooperated with tho Agricultural Adjustment pro- 
gram received an average price on the farm of about $1.10 a 
bushel as compared with the world inaikct price of 40 cents a 
bushel 

Differences in fanning conditions, however, make these bene- 
fits mean different things to different wheat growers. There are 
several large ureas of specialization in wheat, and the concentra- 
tion on this crop reaches 27 percent of the crop land, and the 
amage harvest runs as high as 155 acres. Except for some use of 
wheat as stock feed and for seed, the practice is to sell the crop 
for cash. Wheat from such areas constitutes the bulk of the inter- 
state commerce therein. 

On the other hand, in some New England states less tlian 1 
percent of the crop land is devoted to wheat, and the average 
hairest is less than five acres per farm. In 1940 the average per- 
centage of the total wheat pn^uctlon that was sold in each state 
as measured by value ranged from 29 percent thereof in Wis- 
consin to 90 percent in Washington. Except in regions of large- 
scale production, wheat is usually grown in rotation with other 
crops; for a nurse crop for grass seeding; and as a cover crop 
to prevent soil erosion and leaching. Some is sold, some kept for 
seed, and a percentage of the total preduction much larger than 
in areas of specialization is consumed on the farm and grown for 
such purpose. Such farmers, while growing some wheat, may 
even find the balance of their Interest on the consumers side. 

The effect of consumption of home-grown wheat on interstate 
commeroe is due to the fact that it constitutes the most variable 
factor in the disappearance of the wheat crop. Consumption on 
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tbe faim where grown appears to vary in an amount greater 
than 20 percent of average production. The total amount of 
wheat consumed as food varies but relatively little, and use as 
seed is relatively constant. 

The maintenance by government regulation of a price for 
wheat undoubtedly can be accomplisbed as effectively by sus- 
taining or increasing the demand as by limiting the supply. The 
effect of the statute before vs is to restrict the amount which 
may be produced for market and the extent as well to which one 
may forestall resort to the market by producing to meet bis own 
ne^s. That appellee’s own contribution to the demand for wheat 
may be trivial by itself is not enough to remove him from the 
scope of federal regulation where, as here, his contribution, taken 
together with that of many others similaily rituated, is far from 
trivial. National Labor Bdations Board o. Fainblatt, 306 U.S. 
001, 600, et seq,, 907 U,S. 609; United States o. Darby, suprOt 312 
U.S. at page 1^. 

It is wefi established by decisions of this Court that the power 
to regulate oonunerce indudes the power to regulate the prices 
at which commodities in tiiat commerce are dealt in and prac- 
tices affecting such prices. One of the primary purposes of the 
Act in question was to increase the market price of wheat and 
to that end to limit tho volume thereof that could affect the 
market. It can hardly be denied that a factor of such volume and 
variability as home-consuined wheat would have a substantial 
inffuenoe on price and market conditions. This may arise because 
being in marketable condition such wheat overhangs the market 
and, if induced by rising prices, tends to flow into the market 
and check price increases. But if we assume that it is never 
marketed, it supplies a need of the man who grew it which would 
otherwise be reflected by purchases in the open market Home- 
grown wheat in this sense competes with wheat in commerce, 
The stimulation of commerce is a use of the regulatory function 
quite as definitely as prohibitions or restrictions thereon. This 
record leaves us in no doubt that Congress may property have 
considered that wheat consumed on the farm where grown ii 
wholly outside the scheme of regulation would have a substantial 
effect in defeating and obstructing jts puipose to stimulate trade 
therein at increased prices, . . * 


Reversed. 
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Gommefit 

The Cojimerce Cbvse and water power. Navigation, flood contn)], 
and tho generatioo of water power are so interr^ted as to produce 
Ib practice a single public problem, which Congress, in the exerdse 
of jts plenary authority over commerce, is able to dominate. In Okla- 
homa V. Guy F. Atldmon Co.} 313 tJ.S. 306, 525 the Court 
said: 

There is no constitutional reoseo why Congress caimot under 
the eooimerca power treat the watersheds as a key to flood 
control on navigable streams and their tnhutariefi. Nor is there 
a coBStltHtional necessity for viewing each reservoir project in 
isolation a oompr^ensive plan covering the entire basin 
of a particular river. We need no survey to know that the Missis- 
sippi is a Bavigable river. We need no si^n'ey to know that the 
tributaries are generous oontiilmtors to the floods of the Missis- 
sippi And it Is common knowledge that Missksippi floods have 
paralyzed commeioe in the affected areas and have impaired nav- 
igation itself. Wo have recently recognized that “Flood protec- 
tion, watershed development, recovery of the oost of improve- 
Hients through utilization of power are . . . parts of commerce 
amtroT Unied States t>. Appalachian Vawer Cow, 311 U.S. 377, 
428 (1940). And we now add that the power of flood control ex- 
tends to the tributaries of navigable streams. For just as con- 
trol over the nonnavigable parts of a river may be essential or 
desirable in the interests of the navigable poitioDS, so may the 
key to flood control on a navigahle stream be found in whole or 
In part in flood control on its tributaries. As repeatedly recog- 
niz^ by this Court from McCuMoch o. Maryland, 4 Wheat 
^6^ to United States t). Darby, 312 U.S. 100, the exercise of 
the granted power of Congress to regulate inteiatate commerce 
may be aid^ by appropriate and needful control of activities 
and agencies vrlilch, though intrastate, affect that commerce. 

Insurance as commerce. The proposition that “insurOBCe is not 
commerce** had been said so often and so unvaryingly that It was to 
be clamed with the things that “every schoolboy bi^.” But Con- 
gress had never actually snu^ to exert federal supervision over the 
insurance busmess, and in laying down the propositioa above the 
Court was sustaining the right of the states to protect the public in- 
ierest in this matter. The status had risen to die responslbllMy and 
developed elaborate regulatory authorities headed by a state insur- 
ance eamniissioner, Thoa the federal D^artment of Justice believed 
that it had evidence to show that the South-Eastern Underwriters 
Associatien with its membership of nearly 200 flrO insurance com- 
panies had conspired to fix piemlum rates and to carry out other 
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monopolistic practices. So on indictmeat was obtained > charging viola- 
tions pf the Shennaii Anti-Trust Act. The insurance oompames de- 
murred, which is lawyer’s language for replying “So what? Since 'in- 
suronoe is not commerce/ even if we did coml^e as you diargep we 
would TKit be a combination in restraint of ioteistate oommeFoe.” 

In United States v. Soutb-Easteiii Underwriteis Association, 322 
U.S. S33 (1944), the Supreme Court declared for the first time that 
insuranoe oompanies wl^ conduct their activities across state lines 
ore engaged in iateistate oonmvei^, and are within the scope of the 
Anti-Trust Act Only seven Justices participated. &lr. Justice Black 
spoke for a majority of four. Stone, CJ., and Frankfurter, J,, dis- 
senting, pointed out ways in which Congress could reach the insurflnce 
business if it so desir^ and made the point that almost certainly 
the Congress that passed the Sherman Act in 1390 had no idea that 
it was inctuding insurance within its scope. Jackson, J., also dis- 
sented: he agre^ that as a matter of fact modem insnrance business 
condaCti^ across state lines is mleistate comonnce; but he would not, 
by overruling earlier decisions to the contrary, suddenly thrust upon 
Congress the necessity for framing a plan for nationalization of in- 
surance control. 

The immediate result of the Court’s action was to cieate some con- 
fusion. The states found themselves regulating a matter which now 
bdonged to Congress— and Congress hod no experience or admifiistrar 
tive support for meeting its new responsibility. It quickly passed the 
McConan Act, wbich in effect said, “Cany on “ It dedar^ that the 
continued regulatkin and taxation by the several states of the insu^'- 
once business is in tbe publm interest, and that the silence of Congress 
shall not be construed to impose any barrier to such regulation or 
taxation. In Prudential Insurance Co. v. Benjamin, 328 U.S. 408 (1'946) 
and Robertson o. Califonua, 326 U.S. 440 (1946), the Court applied 
the Act to uphold ooptioned taxation and regulation by the states. 


CHARLES C. STEWARD MACHINE CO. c. DAVIS 

301 U.S, 548, 57 S.Ct. 883, 81 LEd. 1279 (1937). 

On Writ of Certiorari to the United States Circuit Court of Appeals for 
the Fifth Circuit. 


Introduction 

Taxing and spending powers. The taxing end spending powers 
come first among the various grants euumerated In section S of 
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Article I of the Oonstitiition. Murk Jhe words; "The Congress shall 
hwe Power To lay and collect Taxes, Duties, Imposts and Excises, to 
pay the Debts and provide for the common Defense and general 
Welfare of the United States; . . “ The clause is not an omnibus 
power to provide foe the gen^ welfarfr-that might embrace almost 
everything. Neither does it say-os Madison long ago argued-that 
Congress can tax and spend ody in aid of tlie otiier functions with 
which Congress is specifically favested-natioiial defense, post offire, 
maintenance of the federal courts, and the like. It is a separate and 
distinct power to tax to provide for the general welfare. 

Taxation need not he for revenue, Tliat Congress may tax for other 
than revenue purposes has been die proctu^ construction of the 
power since the very beginning of iho goveramont, The second act 
which the first Congress ^opted began with a Dedtal that "It is neces- 
sary for the support of government, for the discharge of Iho debts of 
the United States, and die eocuurogement and protection of manu- 
factures, that duties be laid on goods, wares and merchanHlses im- 
ported. . . " The constkiitional pennisstinllty of such use of the tax- 
ing power is clear beyond arguinent, said Taft, C.J., in J. W. Hampton, 
Jr., flr Co. 0, United States, 276 U.S, 39i 4il (1928). 

WTien Congress lays a tax good in itself, let iho consequencee fall 
where they may. So said the Court in Voazie Bank n, ‘Feiino, 8 WaH 
5Q3 (1869), after Congress had laid a 10 percent excise on die dreu- 
Jatioa of notes by state banks. The effect was to put an end to such 
issues. . . The judicial cannot prescribe to the legislative depart- 
ment of the govemraent limitations upon the exercise of its ac- 
knowledged povrers," said Chase, C.J,, for the Court. "The power to 
tax may be exercised oppressively upon persons, hut the responsibility 
of the legislature is not to the courts, hut to the pcopjp by whom its 
membars are elected."* 

When Congress laid an exdse on oleomaTgaiine-IO cents a pound 
on that color^ to imitate butter, .25 cent a pound on unoolored- 
was Congress trying to help the Treasury or to help the butter menf 
Evidently the latter; yet the Court dedined to venture into psycho- 
analysis and sustained tire tax. McCray n. United States, 195 U.S. 27 
(1904), When Congress laid a tax of $1 per aimum on dealers in na> 
cotics, and then prescribed an elaborate system of records which must 
be executed whoever a prescription or order was ^ven, was Congress 
endeavoring (as with inooine tax fonns) to assure a faithful payment of 
this trifling tax? Or was it, rather, endearoimg to police the traffic in 
drugs? Again, no matter the tax with its accompanying paper work 
was sustained. United States v, Doremus, 249 U.S. 86 (1919); Nigro v. 
United States, 270 U^. 832 (1928). The National Pjreanns Act de- 
fined "firearm" in such a way as to exclude pistols, revdvers, and guns 
□f a typo used in sport, and then piled heavy excises on importing, on 
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dealing in, end on transfening ^‘fireanns.'' Sonzusky dealt ih ''fiie- 
anxis,*' but omitted to pay the $200 tax on dealer. The Court declined 
*‘to speculate as to the motives which moved Congress to impose it, 
or as to the extent to which it may operate to restrict the activities 
taxed,"* and sustained the conviction. Soozinslcy o. United States, 300 
U.S. 506 (1937). Congress imposed an mheritanee tax, and then al- 
lowed a deductloQ of oay inheritance tax paid to the state, not to 
exceed 80 percent of the federal tax. Florida had l4d no inhprita&ce 
taxadon. It thus found itself in a posidon where either it imposed 
such taxation or saw the money taken hrom Florida estates for the 
benefit of the United States. It sou^t to make out a case of the fed- 
eral taxiBg pmver being used unconstitutionally to impose upon 
Florida. Its Gantention was found to be oompletely without merit. 
Florida 0 . Mellon, 273 U.S. 12 ( 1927 ). 

This is enough to show that the first Congress, m which sat 
many of the Founders, the power to tax has been regarded as a sub- 
stantive power, not merely as an adjimct to the othpr powers enumer- 
ated. Just as commerce power has been exercised to forbid the 
talking of prostitutes, of stolen cars, and of kidnaped persons from 
state to state, for reasons alien to the trai^ portation, so too has the 
taxing power been used as a means to divers ends vdiich in tbemsalves 
seemed desirable to Congress. 

Why tne have Jew cases on the spending power. If this is the case 
with taxing, what is the situation as to spending? Many appropriations 
are, of course, in aid of functions vested in Congress. The river and 
harbors appropriation aids commerce; expenditures to carry out the 
GI Bill of Rights may be explained os incidental to the power to wage 
w^; and so OIL But what of aid to expectant mothers or lunches for 
schoolchildren-may Congress authorize expendttures for non-federal 
cancems sndi as these? There are few adjudicationa on the qaending 
power, for a reason that Massachusetts and Mrs. Frothingbaoi learned 
in their suits against Seaetary Mellon. Those, two plaintiBs souglit to 
leatraih (he Fecrefary of (he T^cusmy from rhsbursmg funds which (he 
Moteroity Act of made payable to such states as would comply 
with its provisions and use the aid io protecting the health of motbeqs 
and Infants. Both suits were dismissed, and for the reason that neither 
plaintiff had any standing even to raise the issue. Not Mrs. Frothing- 
nam: the only Interest she pould claim was the infinitesunal portion of 
tbe taxes she paid (hat went out as maternity benefits. Her interest was 
oomparable to that of any other of the millions of taxpayers and was 
too trivial to be the basis for a suit. Massachusetts was scarcely in a 
better xxriUion: if it did not wish its iireedom of action to be limited 
by federal conditions, it had only to decline the grant in aid and re- 
main unbound. To its exmtentiOD that it spoke on behalf of the totality 
of tlie interests of its miUions of ckizens, ftie answer was that *T4 can- 
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not he conceded tjiat a state, as parm patriae, may institute judiaal 
proceeding? to protect citizens of ths IMted States from the opera- 
■tiOQ of the statutes thereof.” Massachusetts v. Mellon, 262 U.S. 447 
(1923)» 

Federal aid for municipal The federal emergency admin- 

istrator of public works, in purported esecution of an act of Congress, 
made loans and grants to Alabama cities to enable them to build 
municipal electrio-distribution systems. The Alabama Bower Company 
was ux^ppy al^ this competitloii, and sought an injunctloii on the 
contention that me statute under whidi the administrator puiported 
to act was imconstitutioiia]. It was told, per Sutherland, J., t^ it had 
no standing to make 4he objection. The power company was not en- 
titled to live without compkltois; no m)uiy had been done it, and 
accordiugly it was in no position to chadlenge the federal government's 
use of federal funds, And zneroly as a taxpayer it was on no himer 
ground than had been MiS. Fiothingham, Alabama Bower Co. v, 
Ickes, S02 U.Si 464 (1938). These instances suggest why we have no 
large body of adjudications on the constitutionality of federal expendi- 
tures; oidinarily there is no one wbo can so mu<^ as raise the issue, 
much less obtain a judgment of invalidity. 

The AAA Cose. At this point United States o. Butler, 297 U.S. 1 
(1936), should be briefly mentioned. The Agricultoral Adjustment Act 
of 1933 sought to lift stabilize the prices received by fanners. Its 
plan was for the government to make agreements with those farmezs 
who were w^King to reduce production and, in return, the partidpatiDg 
farmers would be oompensated out of funds to be raised by a tax on 
processors. Note that the taxing and the spending were provided in 
the same statute: the tax oeuld be traced to tbe specific expendituie. 
Butler, a processor, resisted the tax. Unlike Mn. Frothingham, he 
pould follow the money token from him to the spedfic use to which 
it was put He was thus Id a jwsitkm to challenge the AAA plan. And 
while the Court accepted the proposition that the power to spend 
for the general welfare extended to ipore than spending merely for 
the accomplishment of tbe other enuxierated powers, yet in 1^6 a 
majority of the Justices w'ere not prepared to concede to Congress a 
power to stabilize agricultural produetioD. The situation, then, was 
that (1) a majority held the object in view to be unconstitutional, and 
(2) the proeessiDg tax was imposed in respect of that imconfititutieDal 
object The condiisieD was that tbe tax was unconstitutional. Stone, 
Br^eis, and Cardozo, JJ.i dissented. The power to spend, said 
Justice Stone, is “a substantive power,” ‘"standing on a parity with 
tbe other powers specifically granted.” He continn^: 

The suggestion that it must now be curtaled by judicial fiat 

because it may be abused by unwise use hardly rises to the dig- 
nity of argument So may judicial power be abused. . . . 

A tojtnred constnictioo of tbe Constitution is not to be justl- 
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fled by recouise to extreme examples of reckless congressional 
spending whieh mi^t occar if courts could not prevent expendi- 
tures whicb, even if tkey could bo (bought to effect any national 
purpose, would be possible only by action of a legislature lost 
to sense of publio responsibility. Such suppositians are ad- 
dressed to the mind accustomed to believe that it is the busi- 
ness of courts to sit in judgment on the wisdom of legislative ac- 
tion, Courts Are not only agency of gOTemment that imst 
be assumed to have capacity to govern. Congress and the courts 
both unhappily may falter or be mistaken in the performance of 
tiieir constitutional duty. But interpretation of our great diarter 
of government which proceeds on any assumption that the re- 
sponsibility for the proservatiGQ of our institutions is the ex- 
clusive concern of any one of the three branches of government, 
or that it alone con save them from destruction is far more 
likely, in the long run, *‘to obliterate the oonstlhient members” 
of ^an BidestructiblB union of indestructible states’* than the 
frank recognition that language, even of a constitution, may 
mean what it says; that tiw power to tax and spend includes 
the power to relieve a nation-wide eamoniic nuUjustment by 
condtional gifts of money. 

All this is now ancient history. The stabilization of agricultural pro- 
duction, which the Butler Cose would opt allow to be achieved by 
tai^ and spendiug, has now been tidly accomplished through the 
commerce power. Mulford u. Smith, 307 U,S. 38 (1930); Wickprd o. 
Filbum, 317 U.S. 111 (1942). And the Social Security Gise, Steward 
blachme Go. o. Davis— decided, one may note, on May 24, 1937, 
three and a half months after the President's proposal for enlarging 
■tfae Supreme Couit-sustalned a use of the taxing and spending powers 
for the purpose of aiding a pre^^am which presumably CongresB could 
not dtr^y have established. 

The SocUd Security Act. Ihe scheme of unemployment insurance is 
briefly this. Congress laid a tax on employers, but the employer wui 
gnmted a credit up to 90 percent of the tax for any canhributlons he 
may have made to a state unemployment fund, provided that the 
state system satisfied certain minimum standard Imposed by tile 
federal gevennuent. Certaia sums were to be appropriated to aid the 
states in admimsteiing their unemployment compensation laws. It 
would be a great mistake to regacd this as compulsion of thp states 
rather than as cooperation with them to make possible the attainmeEt 
of necessary gods. A state ^ch sought to establish a social security 
plan aloof would place its trade and industiy at a serioiis disadvantage 
in the competition of the national market. The only practicable solu- 
tion Is for tile federal govemraent-which, os experience shows, -would 
hove to bear the cost of any major depression-to take the miti^ive by 
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pipviding a framework withm whidi the several states may create 
and administer their own separate systems. 

la Helvering v. Davis, 301 U.S. 619 (1937), decided at the same 
time as Steward Machine Cb. u. Davis, the system of old age ben^ 
fits of the Social Security Act was sustained. This was financed by an 
excise on employers and an mcome tax on employees. 

Opinion 

>lr. Justice Gardozo delivered the opinlori of the Court 

The validity of the tax imposed by the Social Security Act on 
employers of eight or more is here to be determined. . . . 

The Social Security Act (Act of August 14, 1935) is divided 
into 11 separate titles, of which only titles IX aud 111 are so re- 
lated to this case as to stand ki need of summary. 

The caption of title IX is “Tax on Employers of Eight or 
More.” Every employer (with stated exeeptious) is to pay for 
each calendar year "an excise tax, with respect to having indi- 
viduals in bis employ " the tax to be measured by prescribed per- 
centages of the totd wages payable by the employer during the 
calendar year vrith respect to such employment. One is not, 
however, an "employer^ wilhiii the meaning of the Act unless 
he employs eight persons or more. There are also other limita- 
tions of minep* Importance. The lenn "emphyment” too has ks 
special definition, excluding agricultural labor, domestic service 
in a private home, and some other smaller classes. The tax be- 
gins with the year 1936, and is payable for the first time on Janu- 
ary 31, 1937. During the calen^ year 1936 the rate is to be 1 
percent, during 1937 2 percent, and 3 percent thereafter. The 
proceeds, when collected, go kto the Treasury of the United 
States like internal revenue collections generally. They are not 
earmarked in any way. In certain ckcumstanoes, however, credits 
are allowabie. If the taxpa^'er has made contributions to an un- 
employment fund under a state la\y, he may credit such contribu- 
tions agakst the federal tax, provided, however, that the total 
credit allowed to any taxpayer shall not exceed 90 percentuio of 
the tax against which it is credited, and provided also that fhe 
state law shall have been certified to the Secretary of the Treas- 
ury by the Sodal Security Board as satisfying oeitein minimum 
criteria. . . . Some of the conditions thus attached to the allow- 
ance of a credit are designed to give assurance that the state un- 
employment compensation law shall be one in substance as well 
as name. Others are designed to give assurance that the oontiibu- 
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iions shall be protected against loss after payment to the state. 
To this last ead there are provisions that b^ore a state law shall 
have the approval of the board it must direct that the contribu- 
tions to the state fund be paid over immediately to the Secre- 
tary of the Treasury to the credit of the “Unemployment Trust 
Fund.” For the moment it is enough to say that the fund is to 
be held by £he Secretary of the Treasury, who is to invest in 
govemmeot securities any portion not required in his judgment 
to meet current withdrawds. He is authorized and directed to 
pay out of the fund to any competent state agency such sums as 
it may duly requisition from the amount standing to its credit. 

Title in, which is also challenged as invalid, has the captiou 
*^rants to States for Unemployment Compensation Administra- 
tlon .** Under this title, certain sums of money are "authorized to 
be appropriated" for the purpose of assisting the states in the 
administration of their unempbyment coBipeDsation laws, the 
maximuiR for the fiscal year ending June 30, 1936 to be 
HQO0,O00, and $49/100,000 for each fiscal year thereafter. No 
present appropriation k made to the extent of a single dollar. AH 
that the title does is to authorize future appropriations. . . . The 
appropriations when made were not specifically out of the pro- 
ofs of the employment tax, but out of any moneys in the Treas- 
ury. Other sections of the title prescribe the method by wWch the 
payments are to be made to Uie state and also certain con- 
ditions to be established to the satisfaction of the Social Security 
Board before certifying the propriety of a payment to the Secre- 
tary of the Treasury. Tbcy are designed to give assurance to the 
federal government that the moneys granted by it will not be ex- 
pended for purposes alien to the grant, and will be used iu tho 
administration of genuine unempbyment compensation laws, 

The assault on die statute proceeds on an extended front. Its 
assailants take the ground that the tax is not an excise; that it is 
not uniform throughout the United States as excises are required 
to be; that Its exceptions are so many and arbitrary as to violate 
the Rfth Amendment; tliat Its purpose was not revenue, but 
an unlawful invasion of the reserved powers of the states; and 
that the states in submitting to it have yielded to coercion and 
have abandoned governmental functions which they are not pen- 
mitted to surrender. ‘ 

The objections will be considered seriatim with such further 
explanation as may be necessary to make their meaning clear. 

First* Thp tax, which is deserved in the statute as an excise, is 
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laid with imifonHity thiKiughout the United States ^ a duty, an 
impost or ea excise upon the relation of employment 

L We are told that the relation of employment is one so essen^ 
tial to the pursuit of happiness that it may not be burdened with 
a tas. Appeal is made to history. the precedents of colonial 
days we are supplied with illukrailons of exdses common In the 
colonies. They are said to have been bound up with the enjoy- 
meot of particular commodities. Appeal is also made to principle 
or the analysis of concepts. An exdse, we axe told^ imports a tax 
upon a privilege; employment, it is said, is a right, not a privilege, 
horn wMch it follows that employment is not subject to an excise. 
Nel&ei the one apped nor the other leads to the desired goal 

As to the argument from history: Doubtless there were many 
excises in colonial days and later that were associated, more or 
less intimately, with the enjoyment or the use of property. This 
would not prove;, even if no others were then Inown, that the 
forms then accepted were not subject to enlargement. , . . But 
in truth other excises toere known, and known since early times. 
, ^ . [Examples are dted.] Our colonial forebears knew more 
about ways of taxing thau some of thdr descendants seem to be 
willing 'to concede. 

Ihe historical prop faiKng, the prop or fancied prop of prin- 
ciple remains. We learn that en^loyment for lawful gain is a 
‘^natural*' or “inherent” or TnalienaMe” right, and not a "privi- 
lege” at all But natural rights, so called, are as much subject to 
taxation as rights of less importance. An excise fs not Iknited to 
vocations or activities that may be prohibited altogether. It is 
not limited to those that are the outcome of a franchise, ft ex- 
tends to vocations or activities pursued as of oommon right What 
the individual does in the operation of a business is amenable 
to taxation just as much as what he owns, at ah events if the 
classification is not tyrannical or arbitrary, “Business is as legiti- 
mate an object of the taxing powers as property." ... 

. The statute books of the states are strewn with illustra- 
tions of taxes laid on occupations pursued of common right, We 
find no basis for a holding that the power In that regard which 
belongs ,hy accepted practice to flie legislatures of the states, 
has been denied by the Constitution to the Congoess of the 
nation. 

2. The tax being an excise, its imposition must oogform to -the 
canon of uniformity. There has been no departure from this re- 
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quirement. Ajocordigg to die settled dectrme die luufonDity exr 
acted Is geographical, not intrinsic. . . , 

Second. The exdse is not invalid under the provisions of the 
Fifth Amendineiit by force of its ezeniptioDS. 

The statute does not apply, as we have seen, to employers of 
less than eight. It does not appV to agricultural labor, or do- 
mestic service In a private home, or to some other classes of less 
importance. Petitioner contends that the effect of these restrict 
tioiis.is an arbitrazy dlscrlzninatioii vitiating the tax. 

The Fifth Amendment unlflce the Fourteenth has no equal pro- 
tection clause. But even the states, though subject to su(^ a 
clause, are not confined to a formula of rigid uniformity in fram- 
ing measures of taxation. They may tax some kinds of property 
at one rate, and others at another, and exempt others altogether. 
They may lay an excise on the c^eratioos of a particular Idnd of 
business, and exempt some other Idnd of business closely akin 
thereto. If this latitude of judgment is lawful for the states, it is 
lawful, a fortiori, in legj^tion by the Congress, which is subject 
to restraints less narrow and confining. 

The dassificatiQDS and exemptions directed by the statute 
now in controversy have support in considerations of policy and 
practical convenience that cannot be condemned as arbitrary. 
The classificafions and exemptions would therefore be upheld 
if they had been adopted by a state and the provisions the 
Fourteenth Amendment were invoked to annul them. , . . The 
Act of Congress is therefore valid, so far at lea^ as its system of 
exemptions is concerned, and this though we assume that dis- 
crunination, if gross enough, is equivalent to confiscation and 
subject under tl^ Fifth Amendment to challenge and annulment. 

Third. The excise is not void as involving the coercion of the 
states in contravention of the Tenth Amendment or of lestrio- 
tions implicit in our federal form of govenrnesnt. 

The proceeds of die exdse when collected are paid into the 
Treasuiy at Washington, and thereafter are subject to aRmo- 
priation like public moneys generally. No presumption can be 
Indulged that they will be misapplied or wasted Evan they 
were collected in the hope or expectation that some other and 
collateral good would be finfhered as an Incident, that wiidiout 
more would not make the Act m>nlid. This indeed is hardly ques- 
tioned. The case for the petitioner is built on die contention tkat 
here an ulterior aim is wrought into the very stmctiiie of the Act, 
and what is even more important that the ahn is not only ul- 
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teiior, but essentially unlawful. Kn partleuJar, the 90^perceat 
eredft is jelied upon as supporting that conclusion. But before 
fhe statute succumbs to an assault upon these lines, two proposi- 
tions must be made out by the assaikut There must be a show- 
ing in the hist place that separated from the credit the revenue 
provisiODs are incapable of standing by themselves. There must 
be a showing in the second place that the tax and the credit in 
combination are weapons of ooerdon, destroying or impairing 
the autonomy of the states. The truth of each proposition being 
essential to the success of the assault, we pass for cppveniencc to 
a coDsideiationof the second, without pausing to inquire whether 
there has been a demonstration of the first. 

To draw the line intelligently between duress and mducement 
there need to remind oiuseJves of facts as to the prohlan of 
unemployment that are now matters of common knowledge. Thp 
relevant statistics are gathered in the brief of counsel for the 
government Of the many available figures a few only wQl he 
meutioiiedL Puring fhe years 1920 to 1936, when the country was 
passing ilirDugh a cyclical depression, the number of the unem- 
ployed mounted to unprecedented heists. Often the avera^ 
was more than 10 milhoD; at times a peak was attained of 16 
millioa pr more. Disaster to the breadwinner meant disaster to 
dependents. Accordingly the roll of the unemployed, itself for- 
midable enough, was only a partM roll of the destitute or needy. 
The fact developed quicMy that the states were unable to give 
the requisite relief, The problem had hecome jiationai iq area 
and dimensions. There was need of help from the nation if the 
people were not to starve, It is too late today for the argument 
to be beard with tolerance that in a crisis so extreme the use of 
the moneys of the nation to relieve the unemployed and their 
dependents is a use for any purpose narrower than fte promo- 
tion of the general welfare. The nation responded to the call of 
the distress^. Between January 1, TSQ3, and July 1, 1936, the 
states (according to statistics submitted by the government) in- 
curred obligations of $689,291,802 for emergency reliefj local 
subdivisions an additional $77^675,368, In tho same period the 
obligations for emergency relief inootred by ftie national gov- 
eminent were $2,920,307,125, or twice the obligations of states 
and local agencies combineA Accorduig to the President’s bud- 
get message for the fiscal year 1938, the national government ex- 
pended fOT public works and unemployment relief for the three 
fiscal years 1964, 1935, and 1936, the stupendous total of $8,681,- 
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000,000, The parent patriae has many reasons-fiscal .and eco- 
QOmic os well as sodal and moral— hr plaiming to mitigate dis^ 
asters that bring these burdens in their traSn. 

In the presenpe of this ucgenj; need for some lemediiil expedi- 
ent, ^ question is to be answered whether the expedient 
adopted has overleapt the bounds of power. The assailants of 
the statute say that its dominant end and aim is to drive the 
state legislatures under the whip of econonuc pressure into the 
enactment of unemployment compensation laws at the bidding 
of the central government. Supporters of the statute say that its 
operation is not constraint, but the creation of a larger freedom, 
the states and the nation joining in a cooperative endeavor to 
avert a common eviL Before Congress acted, unemployment com- 
pensation insurance was still, for the most past, a project and no 
more. Wisconsin was the pioneer. Her statute was adopted in 
1991, At times bills for such insurance were intioduc^ else- 
where, blit they did not reach the stage pf kw. In 1936, four 
states (Calif omia, Massachnsetts, New Hampshire, and New 
York) passed unemployment laws on the eve of the adoption of 
the Sodal Security Act, and two others did likeivise after the 
federal act and later jn the year. The statutes differed to some 
pctent in type, but were directed lo a common end In 1930, 20 
other states fell in line, and eight more the present year. But if 
states had been holding back before the passage of the federal 
kw, inactioQ was not owing, for the most part, to the lack of 
sympathetic interest. Many held back fhrou^ alarm lest in lay- 
ing such a toll upon their industries, they would place themselves 
in a position of economic disadvantage as compared with nd^- 
bors or competitors. See House Report, No. 615, 74th Congress, 
1st session, p. 8^ Senate Report, No. 6%, 74tli Gemgeeas^ 1st ses- 
sion, p. II. Two consequences One was that the freedom 
bf a state to contribute its fair ^aie to the solution of a national 
problem was paralyzed by fear.* The other was that in so far as 
there was fadure by the states to contribute relief according to 
the measure of their capacity, a disproportionate burden, and a 
mountainous one, was laid upon the resources of the govenunpRt 
of the nation. 

The Sodal Security Act is an attempt to ^nd a method by 
which all these public agencies ma^ work together to a common 
end Every dollar of the new taxes wffl continue in all likelihood 
to be used and needed by the nation as long as states are unwij}. 
ing, whether through timidity or for other motives, io do what 
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pan be done at borne. At least the inference is pezmissible that 
Congress so beHeved, tbou^ retaining undiminisbed freedom to 
spend the money as, it pleased. On the other hand ful£Uineiit of 
the home duty will be lightened and encouraged by crediting the 
taxpayer upon his account with the Treasury of the nation to 
the extent that his contributions under the laws of the locality 
have simplified or dimlni^ed die problem of> relief and the prob- 
able demand upon the resources ot the fisc. Duplicated taxes, or 
burdens that approach them, are recognized hard^ps that gov- 
emment, state or national, may properly avoid. If Congress be- 
lieved that the general welfare would better be promoted by 
relief through lo^ units than by the system then in vogue, the 
cooperating localities ought not in all fairness to pay a second 
time. 

Who then is coerced through the operation of this statute? Not 
the taxpayer. He pays in fulfillment of the mandate of the local 
legislature. Not the state. Even now she does not offer a sugges- 
tion that in passing the unemployment law she was affected fay 
duress. For all that appears she is satisfied with her choice, and 
would be sorely disappointed if it were now to be annulled. Tbo 
difiSculty with the petitioner's contention is that it confuses 
motive with coercion. ‘Dvery tax is in some measure regulatory. 
To some extent it interposes an economic impediment to the ac- 
tivity taxed as compared with others not taxed.'* In Idee xnanner 
every rebate hrom a tax when conditioned upon conduct is in 
some measure a temptation. But to hold that motive or tempta- 
tion is equivalent to coercion is to plunge the law in endesa diffi- 
culties. The outcome of sueh a doctruie 4s the acceptance of a 
l^iRosophical determinism by which choice becomes impossible. 
Till now the law has been guided by a robust oommon sense 
which assumes tbe freedom of the will as a working hypothesis 
in the solution of its problems. The wisdom of the hypoAesis has 
ilhistratioa in this case. Nothing in the case suggests tbe exertion 
of a power akin to undue influence, if we assume that anch a con- 
cept can ever be applied With fitness to the relations between 
state and nation, Even on that assumption the location of the 
point at which pressure turns into jcompulsion, and ceases to be 
inducement, would be a question of degree,— at times, perhaps, 
of fact The point had not Been reached when Alabama made 
her choice. We cannot say that she was acting not of her un- 
fettered will, but under the strain of a penuasion equivalent to 
undue influence, when she chose to have relief administered 
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under kws of her owij Making, by agents of her own selection, 
instead of under federal laws, administered by f^leral oifficers, 
with all the ensuing evils, at least to many Tidnds, of federal 
patronage and power. There would be a strange irony, indeed, 
if ber choice were now to be annulled on the basis of an as- 
sumed duress in the enactment of a statute which ber courts have 
accepted as a true expression of her will We think the choice 
must stand. 

In ruling as we do, we leave many questious open. We do not 
say that a tax Is vali4 impost by ant of Congress, if it is 
laid upon the condition that a state may escape its operation 
throu^ the adoption of a statute uurelat^ In subject matter to 
activities fairly within the scope of national policy and power. 
No such question is before us. In the tender of {his credit Con- 
gress does not intrude upon fields foreign to its function. . . . 

United Slates o. Butler is cited by petitioner as a decision to 
the contrary. There a tax was imposed on processors of farm 
products, the proceeds io be paid to fanners who would reduce 
their acreage and crops under agreements with the fiecretaiy of 
Agriculture, the plan of the Act being to increase the prices of 
cotain farm products by decreasing the quantities produced Th^ 
Court held (1) that the so-called tax was not a true one, the pro- 
ceeds being eaimarked for the benefit of farmers complying with 
the prescribed conditions, (2) that there was an attempt to regu- 
late productiou without the consent of fhe state in which produc- 
tion was affected, and (3) that the payments to farmers were 
coupled with coercive cpntracts, unlawful in their aim and op- 
pressive in their consequenoes. The decision was by a divided 
Court, a minority takin| the view that the objections were un- 
tenable. None of thenj applicable to the situation here de- 
veloped, 

(a) The proceeds of the tax in controversy are not earmarked 
for a special group. 

(b) The uneraploymeDt compensation law which is a condition 
of the credit has had the approval of the state and could not be a 
law without it 

(c) The condition is not linked to an irrevocable agreement, for 
the state at its pleasure may repe^ its unemploymcDt law, ter- 
minate the credit, and place itself where it was before the credit 
was accepted. 

(d) The condition is not directed to die attainment of an usl- 
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lawful endj but to an end, the relief of unemployment, for which 
nation and state may lawfully cooperate. 

Fourth. The statute does not call for a surrender by the states 
of powers essential to their guasi-sovereign existence. 

Argument to the contrary has its source in two sections of the 
Act, One section defines the minimum criteria to which a state 
oompensation system is required to conform if it is to be ac- 
cepted by the [Social Security] Board as the basis for a credit. 
The other section rounds out the requirement with complemen- 
taiy rights and duties. Not all the criteria or their incidents are 
challenged as unlawful. ]VVe will speak of them first generally, 
and then more specifically in so far as they are questioned. 

A credit to taxpayers for payments made to a state under a 
state unemployment kw will be manifesdy futile in the absence 
of some assurance that the kw leading to the credit is in truth 
wbat it professes to be. An unemployment kw framed in such a 
way that the unemployed who look to it will be deprived of 
reasonable protection is one in name and nothing more. What is 
basic and essential may be assured by suitable conditions. The 
terms embodied in these sections are directed to that end. A wide 
range of judgment is given to the several states as to the par- 
ticular type of statute to be spread upon their booh. . . . What 
they may not do, if they would eam the credit, is to depart from 
those standards which in the judgment of Congress are to be 
ranked as fundamental. Even if opinion may differ as to the 
fundamental quality of one or more of the couditions, the dif- 
ference will not avail to vitiate the statute, In determining es- 
sentials Congress must have the benefit of a fair margiD of dis- 
cretion, One cannot say with reason that this margin has been 
exceeded, or that the basic standards have been determined in 
any arbitrary fashion, In the event that some particular condi- 
tion shall be found to be too uncertain to be capable of enforce- 
ment, it may be severed from the others, and what is left will 
still be valid. 

We are to keep in mind steadily that the conditions to be ap- 
proved by the board as the basis for a credit are not provisions 
of a contract, but terms of a statute, which may be altered or re- 
pealed. The state does not bind itself to keep the kw in force, It 
does not even bind itself that the moneys paid Into the federal 
fund will be kept there indefinitely or for any stated dme. On the 
contrary, the Secxetaiy of the TVeasury will honor a requisition 
for the whole or any part of the deposit in the fund whenever 
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one Is made by die appropiiate officials. Hie only consequence of 
the repeal or excessive amendment of the statute, or the expendi- 
ture of the money, when requisitioned, for other than oompen- 
sation uses or administradve expezises, is that approval of the 
law will end, and with it the alWanoe of a credit, upon notice 
to the state agency and an opportunity for hearing. 

rhese basic considerations are in truth a solvent of die prob- 
lem. Subjected to their test, the several objections on the score 
of abdication are found to be unreal 

Thus, the argument is made that by force of an agreement the 
moneys when withdrawn must be *‘paid dirough public employ- 
ment offices in the state or through such other agencies as the 
board may approve.* But in truth there is no agreement as to the 
method of ^borBemeat. There is only a condition whidi the 
state is free at pleasure to disregard or to fulfill. Moreover, ap- 
proval is not requisite if public employment offices are made 
the disbursing instruments. Approval is to be a check upon resort 
to *other agencies* that may, perchance, be iiresponsible. A state 
looking for a credit must give assurance that her system has been 
crganized upon a base of lationality. 

There is argument again that the moneys when withdrawn are 
to be dcTOted to specific uses, the relief of unemployment, and 
that by agreement for such payment the quasi-sovereign position 
of the state has been impaired, if not abandoned. But again there 
is confusion h^cen prondse and condition. Alabama is stIU 
free, without breach of an agreement, to change her system over- 
night No officer or agency ^ the national government can force 
a campensation law upon her or keep it in existence. No officer 
or agency of that government, either by suit or other means, can 
supervise or control the application of die payments. 

Finally and chiefly, abdication is supposed to follow from sec- 
tion 904 of the statute and the parts of section 903 that are com- 
plementary thereto. By these the Secretary of the Treasuiy is 
authorized and direct^ to receive and hold in the Unemploy- 
ment Trust Fund all moneys deposited therein by a state agency 
for a state unemployment fund and to invest in obligations of 
the United States such portion of the fund as is not in his judg- 
ment required to meet current withdrawals. We are told that 
Alabama in consenting to that deposit has renounced the pleni- 
tude of power inheorent in her statehood. 

The same pervasive misconception is in evidence again. Aii 
that the state has done is to say in e£^ect through tiie enactment 
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of a statute that her agents shaU he aothorized to deposit the im- 
ei^oyment tax receipts in the Treasury at WashingtOD. The 
statute may he repeal^. The eensent may be revoked. The de- 
posits may be Tritbdrawn. Hie roument the state commissiDn 
gives notice to the depositary that it would like the moneys baclc^ 
the Treasurer will letum them. To find state destnictloii there 
is to find it almost anywhere. With nearly as much reason one 
might say that a state abdicates its functions when it places the 
state moneys on deposit in a nadonal bank. 

There are very good reasons of fiscal and governmental policy 
why a state sho^ be willing to make the Secretary of the Treas- 
ury the custodian of the fund His possession of the moneys and 
his control of Investments will be an assurance of stability and 
safety in times of stress and strain. . . . Nor is there risk of loss 
or waste. The caredit of the Treasury is at all times back of the 
deposit} with fhe result that the of withdrawal will be un- 
affected by the fate of any intermediate investments, just as if a 
checkiiig account in the usual form bad been opened in a bank. 

The inference of abdication thus dissolves in thinnest air when 
the d^osit is conceived of as dependent upon a statutory con- 
sent} and not upon a contract effective to create a duty. By this 
we do not intimate that the conclusion would be different if a 
contract were discovered. Even sovereigns may contract with- 
out derogating from their sovereignty. The states are at liberty, 
upon obtaining the consent of Congress, to make agreements 
with one another. We find no room hr doubt that they may do 
the like with Congress if die essence of their statehood is main- 
tained without impairment Alabama is seeking and obtaining a 
credit of many rai&ons in favor of her citizens out of the Treas- 
ury of the nation. NcKvhere in our scheme of government— in the 
limitations express or implied of our federal Constitution— do we 
find that she is prohibited from assenting to conditions that will 
assure a fair and just requital for benefits received. 

Fifth. Title III of the Act is separable from title IX and its 
validity is not at issue. 

The essential provisions of that title have been stated in the 
opinion. As already pointed out, the title does not appropriate 4 
dolkr of the public moneys. It does no more than authorize ap- 
propriations to be made in the future for the administration of 
their lawS} if Congress shall decide that appropriations are de- 
sirable. The title might be expunged, and title IX would stand 
intact Without a severability ^use we should still he led to that 
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ooDchisioDi The presence of sudi a clause (sec. 1103) makes the 
ooDclusioi even clearer. 

The judgment is affinned. i 

Mr. Justice McBktnolds dissented, [He held the legislation 
under review to be m excess of the power granted to Congress.] 

Mr. Justice S^tiherland (Mr. Justice Van Devanter cod- 
cuiTing with him), dissented. [Their disagreement was limited 
to the administrative provisions of the statute, which were 
thou^t to invade the powers reserved to the states by the Tenth 
Amendment.] 

Mr. Justice Butler dissented. [He held the statutory scheme 
invalid, agreeing with both the other dissenting opinions.] 


DUNCAN 15. KAHANAMOKU 
WHITE f). STEER 

327 U.S. 304, 68 S.Ct. 600. 90 L.Ed. 088 (1946), 

On Writs of Certoriari to the United States Gijcuit Court of App^ 
for the Ninth Circuit. 


Introduction 

The war power. The power to w&ge war, observed Mr. Ode! Jiostice 
Hughes, ^'is a power to wage war suooessfuUy, and dms it permits the 
harnessing of the' entire energies of the people In a supreme coopera- 
tive effort to preserve the nation.” Home Building and Loan Asn. c, 
Blaisdel], 290 U.S. 398, 426 (1934). More than once the Court has had 
occasion to reaffiim that preposition. The Court is also mindful, as 
Chief Justice fitone said in the Saboteurs' Case, of its duty, **10 time 
of war as well as in time of peaoe, to preserve unimpaired the consti- 
tutional safeguards of civil liberty.’* Ex parte Qunip, 317 V.S. 1, 19 
(1942). 

Power over men and things. It Is ndt to be doubted that our con- 
stitutional system contains within itself all the legal pow^ needed for 
Its own preservation. That proposition would seem to be the very be- 
gkining of statesmanship. Chi^ Justice Taney (who was completely 
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out of flCGord with fiesident Lincoln's AdinioistratiOD) demoDstnted 
to his own satisfaction, in an opinicn which he never had occasion to 
use, that conscription was unconstitajtionaJj hut when the question 
actually came before the -Court in 19 J8 the objectioos were found to 
be almost “too frivolous for further notice." Arver o. United States, 245 
U.S. 366, 377. [On Tane/s opinion, see Swisher, Roger R. Toney, 
Tho Macmiilan Co., New York (1936), at 570, llie opanm in the 
Selective Draft Law Cases was written by Chief Justice M^hite, once a 
aoldier in the Confederate AimyJ We know that the goveromeot may 
be aatiiorized to take over the control of essential fadtities, such as 
railroads, telephones and telegraphs, thereby coordinating all their 
activities for the realization of ^e su^aeme imperative thai: the nation 
shall not perish. Northern Pacific Ry. -Co. n. North Dakota, 2o0 U.S, 
135 (1919); Dakota Central Telephone Co. n. South Dakota, 250 U.S. 
103 (1919). “The oomplete and mdivlded character of the war power 
of the United States Is not disputable." 250 U.S. 149. A statute for- 
bidding the wartime manufacture azid sale of intoxioacts in order to 
promote the nation's effidency in men, munitions, and supplies was 
easily sustained as an exercise of the war power. Jacob Ruppert o. 
Caffey, 251 U.S. 264 (1920). Where instantly needed to avert some 
overpowmlBg danger, private property may be taken summarily for 
the pubhe service^ compensation b^g made thereafter. United States 
u, RufisdQ, 13 WsJL 623 (1371). In a word, the power to take things 
requisite in the war effort is solidly established. There will be motteis 
of payments and odfusbnents to settle, but these bub pEobleais of ao-' 
eounting rather than of constitutional power, whose solution can stand 
over to the time when viettwy has been won. 

Economic controU. Legislation establishing such price conjbrols over 
oominodities and rents as emergency may require has been sustained. 
Yakus V. Unitod States, 321 U.S. 414 (1944); Bowles V. Wfllingham, 
321 U.S. 503 (1944). The power of Congress to give the quality of 
legal tender to paper currency issued on the credit of the United 
Statefr^hlch for a moment afW the Gvil War was in part denied by 
a me^orily of the Court, Hepburn P. Griswold, 8 Wall. 603 (1870)— 
has long since been placed beyond dispute. The Legal Tender Cases, 
12 Wall. 547 (1371); Jirillord «. Greenman, 110 U.S. 421 (1884). In this 
latter case die aut^rity was found ^ot merely in the grant of power 
“to coin kloney, regulate the Value thereof, and of foreign Coin,'^ 
but also in related powers confened on Confess and appropriate to 
achieve the ^eat objects for which die government was framed, a 
“national governivent, wkh sovereign powers.” Indeed tlie Court has 
sustained a further measure— congressional action invalidating gold 
clauses in /wigring oon tracts— ^hicb was found to be an upprepriate 
means to the legitimate end of preventing interference with the mone- 
tary policy of Congress. Norman v. Baltimore A O. R. Co., 294 U.S. 
240 (1935). It seems safe to coneWe that our Constitution, rightly in- 



Duncan «. Kahanamobu-Whue v. Steer . 2P7 

terpreted, pennits the imtional govemmenb to take all those measures 
which the exigencies of an atomic age may present (Whether the 
existing strachire of govenuneat is entir^ equate is weLl worth 
ooQsideration; that, however, is a prohJem oigaiiization rather than 
of power.) 

The Prize Cases. War is dedaned by act of Congress. But die 
Court, realistically and sensibly, has recognized that war may exist in 
fact without any dedaiatioo on either side. Think, of Pearl Harbor, 
In April 1861, when the fundioniag of the govermneDt of the United 
States was resisted with armed force, President Lincoln used armed 
force to suppress the resistance. Gongress was not convened and did 
not by enoctmeot determino the eidstence of a war until Jinly. May 
the Fresidcnt on his own authority take warlike measures against a 
bdligereDt-e.g., blockade his coasts-or must be woU until Qingres^ 
makes a solemn declaration? Did war begin in April, or only in July 
1861? Here is the answer of the Supreme Court, in the Prize Cases, 
2 Black ass (1662): 

If a war be made by invadoo of a foreign nation, the President 
is not only authorized but bound to resist force by force. He does 
not initiate the wax, but is bound to accept the challenge with- 
out waiting for any special legislative authority. And whether 
the hostile party be a foreign invader, or states organized in re* 
hellion, it is none the less a war, although the deckration of it 
bo “unilateral.*' . . . 

Whether the President in fulfilling his duties, as Coimnandei 
in Chief, in suppressing an insurrection, has met with such 
armed hostile resistance, and a dvil wax of such alarming pro- 
portions, as will compel him to accord to them the character of 
^lligerents, is a <iuestion to be decided by him, and this Court 
must be governed by the decisiatis and acts of the political de- 
partment of the government to which this power was faitxusted. 
“He must datermiDe what degree of force the crisis demands.” 
The proclamation of blockade is itself official end condusive 
evidence to the Court that a state of war existed which de- 
manded and authorized aracovrse to such a measuse, under the 
dicumstances peculiar to the case. 

MiHigarCs Case, We oome now to some pidblems of roilitaiy juris- 
diction, and of war power as it touches chrll liberties. Azid first a word 
on Ex parte Milligan, 4 WaL 2 (1866). Milligan was a “major general” 
in die Sons of Lfo^ty, a “Copperhead” OTgaiiiza'fion. He wes ur- 
ixsted in Indiana in 1^4, tried before a military commission at In- 
dlanapoHs on a charge of conspiracy to overthrow the goyeiziment, 
and sentenced to death. President Lincoln put o£F acting on £he record, 
hoping to grant mercy when fbe war was over. After Lmooln's assas- 
sination, President jetoon commuted the sentence to life Imprison- 
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mexA Bt hard labor Remerob^, Milligan had indoabtedly oomaiittod 
serious offenses agagist die United Statesi 
By Act of Mar^ fl, 1863, Congress had atitbonzed the President to 
suspend the wnt of habeas coipu5» provided^ however, that pohbpal 
pnsoneie, if not indicted by the Best federal grand fury, would he en- 
titled to discharge on takmg as oath of allegiance. As soon as the war 
was over, Milhgan sought a writ of habeas corpus to test the validity 
of his sentence by militaiy commusioa When the case was heard m 
the Supreme Coi^ in 1866 all die Justices were agreed that he was 
enhtled to be released. He had been tned m a place where hostilities 
were not being earned on. The Act of Mar^ S, 1B63, applied to his 
Situation. Congress had made no attempt to subject to military trial 
the inhabitants of places outside the theater of operdbons. 

Opmtrm of ihe Court. That would have sufficed for a decision But 
Justice Davis and four other Justices went further and declared that 
even if it had sought to do so, Congress could not constriubonally 
have authorized the tnal of civilians forming no part of the army, Iw 
tribunals other than the judicial courts^ Said Davis, J , for the Court 

Jif in foreign invasion or civff war, die courts are actually closed, 
and it is unpossible to administer cnmmal justice aocordiug to 
law, then, on the theater of active military operatians, where 
war really prevails, there is a necessity to fur^ a substitute 
for the civil authority, thus overtihrown, to preserve the safety of 
the army and socaely, and as no power is left but the military, 
it la allowed to govem by martial nde until the laws can Imve 
their free course As necessity creates (he rule, so it limits its 
duratmoj foor, if this government is contmued after the courts 
are reyifitated, it is a gross usurpatiOD of povrar Martml rule 
can never exist where the courts are open, and m the proper and 
imobstnicted exercise of 'their junsdicCion. It is also conned to 
the locality of actual war. 

The test of whether or not die courts were open was drawn from 
Fi PgItsh ooDStitiitional law of die time of the Stuarts, 

Minority View Four Justices were un\v(llmg to lay down so much 
for an indefinite futuiae. Speakng through Chief jusbee Chase, they 
said 

We by no meana assert that Congress can establish and apply 
(he laws of war where no war has been declared or exists. 

Whore peacd exists the laws of peace must prevail. What we 
do mamtain is, that when, the nation is involved in war, and 
some porbons of the fountiy are invaded, and all are exposed 
to mvasion, it is withm the power of Congress to detereime m 
what states or districts such great and iraimnent public danger 
exists as justifies the authonzataen of military tnbusals for the 
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trial of crimes and offenses against the disdpUne or security of 
the army or against the public safety. 

The majority kid down a hard and fast rule; the minority would judge 
the propriety of what might be done in the light of the actual neoe&< 
sities which war might bring. 

Three kinds of rntlUary fuHwfictkJfi. Quite aside from this difference 
in emphasis, Chief Jusdce Chase's opdoion set down the foUowlng 
definitioDS^ which have bpoozne classic: 

There are under the Constitution three kinds of military juris- 
diction: one to be exercised both in peace and war; another to 
be exercised in time of foreign war without boundaries of 
the United States, or in time of rebeHion and dvll war within 
states or districts occuped by rebels treated as hdligerents; 
and a third to be exercised in time of invasion or insurrection 
withki the Hmits of the United States, or during lehellitm within 
the limits of states maiDtaining adhesion to the natiotial gpvem- 
ment, when the public danger requires its exercise. The firet of 
.these may be called jurisdiction under Afiittory Law, and is 
found in acts of Congress prescribing rules and octidles of war, 
or otherwise providing for the government of the national 
forces; the second may be distinguished as MUitory Qwem- 
ment, superseding, as far as may be deemed expedient, the local 
law, and exercised by the militaiy commander under the direc- 
tion of the President, with the express or implied sanction of 
Congress; while the third may be denominated Martial Law 
proper, and is called into action l>y Congress, or teraparaopily, 
when die action of Congress caimot bs invited, and in the case 
of justifying or excusing perS, by the Preadent, in times of m- 
suirection or invasion, or of civil or forei gn war, within districts 
or localities where ordisary kw no longer adequately secures 
pubHc safety and private rights. 

To recapitulate; military kw is the system which the GI found when 
he entered the service; military government is the jurisdiction exer- 
cised over occupied territory abroad, as m Italy, Cennany, and Japan; 
“martial kw proper," or better still, “martial nJe" as Justice Davis 
oalkd it, is the control which Grant, Sherman, and the rest had exer- 
cised Id the vidnity of their lines during the Civil War. 

Case of the saboteurs. Early in World War II the Court had occa- 
doD to recogoize that there is a fourth type of military jurisdictson- 
over persons accused of violations of the laws of wdt. Tliis was in the 
case of die saboteurs, Ex parte Quiria, 317 U.S. 1 (1942). In June 
1942 Quirin and seven other Germans were landed by submarine on 
Atlantic coast. They buried their German unifonns, donned 
civffian clothes, and set forth on their mission to commit warlike acts. 
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'Hiey were apprehended^ and brqpght before 4 militaiy -coniniisaon, 
convened by ^ Fresideiit, on cbyarges of vdokdnf the Saws ef war. 
Had they remained ia uoifoim and home arms openly they would, 
ofi rapluie, have been eotiUed to be Tidd as prisoners ol war. C oitig 
about wfthia our lines in dvil disguise, they forfeited dtdr status 
lawful belligecents and became to ponisbnient upon convictioQ 
by a militaiy tribunal. Gases of fhpt sort had been farmhar in the 
Union and Confederate armies. ^yhBt was novel about the case of th^ 
saboteurs was that they were not picked up at a place subject to 
‘'military government/’ such as Anzio or ^astogne, not at a place 
subject to ’’martial nile " sack ^ Atlanta and New Orleans bad been, 
but at a place remote from hostilities where it seemed at first sui- 
ptdsiQg po convene a law of war tribunal. Bait Quirin and the others 
were barged widi no offense against the Criminm Code of the United 
States^ theii offense was not that they had violated the immigretlon 
laws, for e^ple. An indictment in a judidal court, ckargiDg a viola- 
tion of the rules of land warfare, would have had to be thrown out 
as stating no offense withm die jurisdictioD of the court. All brandies 
of the government recognize that there is a law of war, violations 
whereof are triable in mfiitary tribunals (but not in the judicial courts 
eave as Congress may have declaied some paitiodar br^udi to be adso 
a federal Grime). 

Gz parte ^idrin. The saboteurs were assigned very able cpunsd, 
Col Kenneth C. Hoyall, later Secretary ef the Army, On behalf pf 
seven of the eight he ^plied for writs of habeas corpus in a federal 
district court arxl, from an adverse nilisg there, sought a review in 
the Supreme Court. (Am attempt to bring the case directly before the 
Supreme Ctourt i^Hed-for reasons whidh recall Marbuiy 9 . Madison.) 
The Court did a very unusual thing, it convened in a special term, in 
July 1942, to hear the case argued. Why? Almost certainly it was not 
because of any doubt as to the legality of dm trial by the militaiy 
coimnission. Presunvibly the Court thought, and no dou^ wisely, 
that it was in the public interest that the legality of what was being 
done should be settled, authoritatively and pinmpdy, and that a striJc- 
ing demonstration be given that the courts were open to alien enemies 
who invoked their protectloiL Upon a full bearing the militaiy juris- 
diction was Sustain^ Six ef the defendants were executed, two were 
sentenced to life imprisonmeDt. 

F.L. SOS on the Fadfc Coast. Measures tpken in the Western De- 
fense Command raised grave constitutional problems. The disaster at 
Pearl Harbor, winch left us in a jnore vuberahje position than {he 
oountiy dien knew, braced those in responsible positions toward tak- 
ing no chances. By decutive brder of February 19, 1942, the Presi- 
dent authorized the military autboriti^ to designate militaiy areas, 
fidD which persons might be excluded and wherein the right to re- 
main might be subjected to restrictions. It is, oidinarily, no crime to 
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'violate an e^^cutive order or a diraction of a notary cominaader. If 
such exclusions and restrictions were made, how could they be sano- 
rioqed? On March 21 Congress enacted Fubkc Law 503, which made 
it an ofiense, punishable vi a federal court, to disregard such measures 
of control. The question in die Western Defense Command was the 
attitude of the Japanese and of the pitizeDs of Japanese ancestry,— 
for one bom in this country, thou^ of alien parents, is a citizen. 
There was no legal objection to requiring alien enamies, Germans, 
Italiajis, or Japanese to remove to a designated place. Of oourae gov- 
ernments take sucli elementary measures qf prudence in time ^f 
war. But the evacuation of American citizens of Japanese ancestry 
was a veiy different matter. Individual investigations of loyalty, to be 
I^hoble, would h^ve taken a long time. Ihe evacuation order was 
made. (It may be inteifected here that many Nisei later fought in a 
separate organization on the Italian front, with conspicuous bravery.) 

The curfew. Litigation to test the military me^ures was taken, very 
properly, to the Supreme Court. Hirabayashi c. United States, 320 
U,S, 81 (W^S), sustained curfew rcgalations imposed on all persons 
of Japanese aneestry. It was not disputed that a curfew was an appro* 
priate measure against sabotage. The principal attack was upon the 
discrimination. Mr. Chief Justice Stone said dijs: 

Di^mctions between citizens solely because of their ancestry 
are by their very nature odious to a free people whose institu- 
tions are founded upon the doctrine of equality. For that reason, 

” legisktive classification or discrimlnatiQn ba^ on race alone 
has often been held to be a denial of equal protection Tick Wo 
V. Hopkins, 118 U.S. 356. We may assume that these consider- 
ations would be oontroUiog here were it not for the fact that the 
danger of espionage and sabotage, in time pf war and of 
threatened invasion, calls upon the military authorities to 
scrutinize every relevant fact bearing on the loyalty of popula- 
tions in the danger areas. J^ecause racial discriminations ace in 
most circumstances iiselevant and therefore prohibited, it by no 
means follows that, ip dealing with the perils of war. Congress 
and the Executive are wholly produded from takipg into ac- 
count those facts and drcumstaoces which are relevant to 
measures for our national defense and for the successful prose- 
cution of the war, and which may in fact place ddzens ^ one 
ancestry in a different category from others. . . . The fact alone 
that attack on our shores was threatened by Jap^ rather than 
another enemy power set these (dtijens apart from others who 
have DO particular associations with Japan. , . , 

Evacuation. In Korematsu u. United States, 323 U,5- 214 (1944), 
the Court sustained the oonvictioD of an American citizen for violating 
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tlie Act of Febniaiy 21^ 1942, by failing to obey an exclusion nrder. 
Mf. Justice Blade, speal^ the Comt, said, in part: 

It was becansa we could not refect the finding of tbe militaiy 
authorities that It was impossible to bring about an immediate 
segregation of the disloy&L from the loyal that we sustained the 
validity of the curfew floifir as applying to die whole group. In 
the instant case, temporary exdusion of the entire group was 
rested by the military on die same ground. The judgment that 
esbdusion of the group was for the sorne reason si inflitaiy 
imperative answers die contention that die exclusion was in the 
nature of group punishment based «n untagoiiism to those of 
Japanese orignu That there were members of die group who re- 
tained loyalties to Japan has been amfiimed by investigations 
made subsequent to excluston. Approfdmately five thousand 
American citizens of Japanese aooesby nefused to swear un- 
qualified allegiance to the United States and to renounce al- 
legiance to the Japanese Emperor, and several thousand eva- 
cuees requested repatitetion to Japan. 

We uphold die exclusion order as of the time it was made and 
when the petitioner violated it. In doing so, we are not umnliid- 
ful of the haidshipfi imposed by It upon a large group of Amer- 
ioan dtizens. But hardi^ps are part of war, and war is an ag- 
gregation of hardships* Ah citizens alike, both In and out of 
iimform, fed. the impact of war in gisater or lesser measure. 
Citizenship has its Tesponsibilities as well as its privileges, and 
Jn time of war the burden is always heavjer. Compvilspiy ex- 
clusion of large groups of dtizeus from their homes, except 
under circumstances of direct pmergency and peril, is inoonr 
sistont with our basic governmental institutions. But wheo under 
cQoditians of modem woriure our shores are threstened by hos- 
tile forces, the pow^ to protect must be commeBsurate widi die 
dueatened danger. 

Roberts, Murphy, and Jackson, JJ., dissented. No one on the Court, 
we may be sure, was very happy over this case. Orfy an extreme and 
criticBl danger to the nation justified the action takra by the govern- 

Detention. Ex parte Endo, 823 UjS. 283 (1944), decided the same 
day, held that an Americjm dtizen of Japanese anoes^, ooncededV 
loyi to the United States, ooold not be detained in a rebcation center. 
Detmtion in a specific place was, of course, something more than 
exclusion from a military area. 

BawaH after Fearl Horbor. We come now to problems of military 
eoutrdl in Hawaii, culminating in Duncan- u. Ikahanamoku. Patently, 
unusual measures of control were imperative after Pearl Harbor. Here 
in a distant outpost were a rivh governor, whose line of authority ran 
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back ihnnigh tbe IDepaitment of die Jiiteiiar to die Fkiesldentp and a 
commanding general, leaponslble for defense, whose 1^ ran back 
through the War Department to the same central source. With a very 
high degree of matuad confidenoe, it is ooooetvahle that they might 
h^ worked in complete co-ordmation. That ctmditioa was never 
present. 

Another conceivable solution was for the conunanding general to 
act through Pubhc Law 503, aupta, imposing such regulations as were 
requisite and looking to the courts to punish victors. That was 
not attempted. 

Instead the territorial governor, as authorized by section 37 of the 
Organic Act, declared “martial law“ and then called upon the com- 
manding general to assume the entire govenunent. The general's 
oidflis became the law of the islands, and militaiy commissi^ and 
provost courts adnrinistei^d the law. Duncan, while intoxicated, got 
into an alteccatiocL with a marine sentry. White, a stockbroker, was 
charged with embeslement. Both were tried "by provost court and 
sentenced to confinement. They sou^t release in habeas corpus pro- 
ceedings, which seached the Supreme Court after the close of hos- 
tilities. 

From time to time various dvll functions were given hack to the 
civil authorities. A proclamaHrtn of February 8, 1943, restored to the 
civil couits the aeidse of their normal jurisdiction with certain £$- 
ceprions. The provost courts continued to sit to punMi violations ^ 
military orders. 

Cenimal Bichardsoo, the commanding general, operated on a theory 
that all governmental authority centered in himseti, as an ipddent to 
his responsibility for the defense of the islands. This Ipd him into 
various conflicts with local authorities. These views entered into the 
record of the case and may well have influenoed the Court to react 
violently in its opinion. Very evidently they influenced Justice Mu^y 
in the writing of his spedsdly ooncuning opinion. 

i 

Opinion 

Mr. Justice Place delivered tbe opinion of the Court 

The petitioners in \iiese cases were sentenced to prison by 
military tribunals in Hawaii Both axe dviliaiis. The qu^on 
before us is whether the military tribunals had power to do this. 
Tbe United States District Court idt Hawaii in habeas c^us 
pzDceedings held that the mflitary tribunals had no such power 
and ordered that they be set free. The Circuit Court of A^als 
reversed, and ordered fbat the petitioners be retumed to prison. 
146 F. 2d 576. Both cases thus involve the rights of individuals 
charged with crime and not connected with the aiwd forces to 
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liave their guih or iimocence determined in courts of law which 
provide established procedural safeguards, rather than by mili- 
tary tribunals whidi fail to aEord many of these safeguards. Since 
these judicial safeguards are prized privileges of our system of 
government we granted certioraru 

The following events led to the znilitary tribunals’ exercise of 
juiisdidion over the petitioners. On December 7, 1941, immedi- 
ately folbwing the suiprise air attack by the Japanese on Pearl 
Harbor, the governor of Hawaii by proclamation undertook to 
suspend the privilege of the writ of habeas corpus and to place 
the Territory under “martial law.** Section 67 of the Hawaiian 
Organic Act, 31 Stat 141, 153, authorizes the territorial governor 
to take this action Im case of rebellion or iovasion, or imminent 
danger thereof, when the public safety requires it . . His ac- 
tion was to remain in effect only ^untd communication can be 
had with the President and his decisioQ thereon made known.’* 
The President approved the governor’s action on December 9. 
The governor’s proclamation dso authorized and requested the 
commanding general, "‘during the . ... emergency and until 
danger of invasion Is removed, to exercise all the powers nor- 
mally exercised** by the governor and by “the judicial officers and 
employees of the Territory.” 

Pursuant to this authorization the oonunanding general im- 
mediately proclaimed himself roOitary governor and undertook 
the defense of the Territory and the maintenance of order. On 
December 3, both civil and criminal courts were forbidden to 
summon jurors and witnesses and to try cases. The command- 
ing general established military tribunals to take the place of the 
courts. Ihese were to try dvOians charged with violating the 
laws of the United States and of the Territoiy, and rules, regu- 
lations, orders or policies of the miliiaiy government. Buies of 
evidence and procedure of courts of law were not to control 
the military trials. In imposing penalties the military tribunals 
were to be “guided by, but not limited to the penalties author- 
ized by the court martial manual, the laws of the. United States, 
the Territory of Hawaii, the District of Columbia, and the cus- 
toms of war in like cases,” The rule announced was simply that 
punishment was’ to be “commensurate with the offense com- 
mitted” and that the death penalty might he imposed “in appro- 
priate cases.” Thus the military authorities took over the govern- 
ment of Hawaii. They could and did, by simply promulgating 
orders, govern the day to day activities of civilians who hved. 
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worked, or were merely passing through there. The imlifary 
tiibun^lj interpreted the very orders promulgated by the mili- 
tary authorities and proceeded to punish violators. The sentences 
imposed were not subject to direct appellate court review, sdnoe 
it had long been established that military tribunals are not part 
of our judidal system. Ex parte Vallandigham, 1 Wall. 243. The 
puiitary undoubtedly assumed that its rule was not subject to 
any judidal control whatever, for by orders issued on August 
25, 1943, it prohibited even accepting of a petition for writ of 
habeas corpus by a judge or judidal employee or the filing of 
such a petition by a prisoner or his attorney. Military tribunals 
could punish violators of these orders by fine, imprisonment, or 
death. 

White, the petitioner in No. 15, was a stockbroker in Honolulu. 
Neither he nor his business was connected with the armed forces. 
On August 20, 1942, more than eight months after the Pearl 
Harbor attack, the military police anested him. The charge 
against him was embezzling stock belonging to another dvilian 
in violation of chapter 183 of the Revised Laws of HawaiL 
Though by the time of White's arrest the courts were permitted 
“as agents of the military governor^ to dispose of some non-jury 
civil cases, they were still ^rbidden to summon jurors and to ex- 
ercise crimiual jurisdiction. Oh August 22, White was brought 
before a military tribunal designated as a “provost court." The 
“court" orally infoimed him of the charge. He objected to the 
tribunal's jurisdiction but the objection was overruled, He de- 
manded to be tried by a jury. This request was denied. His at- 
torney asked for addition^ time to prepare the case. This was 
refus^. On August 25 he was tried and convicted. The tribunal 
sentenced him to five years' imprisonment Later the sentence 
was reduced to four years. 

Duncan, the petitioner in No. 14, was a dvilian shipfitter em- 
ployed in tile Navy Yard at Honolulu, On February 24, 1944, 
more than two years and two months after the Pearl Harbor at- 
tack, he engaged in a brawl with two aimed Marine sentries at 
the yard. He was arrested by tiie mflitaiy authorities. By the 
time of his arrest the military had to some extent eased the 
stringency of militaiy rule. Schools, bars amY motion pictuie 
theaters had been reopened. Courts had been authorized to “ex- 
ercise tiieir normal jurisdiction." They were once more summon- 
ing jurors and witnesses and conducting criminal trials. There 
were important exceptions, howe\^. One of these was that only 
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military tribunals were to try Triminal prosecutions for viola- 
tions of military orders ” As the record shows, these oiilitary 
orders still covered a wide range of day to day dvilian (xinduct 
Duncan was charged witii vicdatmg one of these orders, para- 
graph 8.01, title 8, of General Order No. 2, which prohibited as- 
sault on military or naval personnel with intent to resist or hin- 
der them in the dischaige of their duty. He was therefore tried 
by a militaiy tribunal rather than the territorial court, although 
the general laws of Hawaii made assault a crime. Revised 
L.H.1935, ck 168. A conviction followed and Duncan was sen- 
tenced to six months imprisonment 

Both White and Duncan challenged the power of the military 
tribunals to try them by petitions for writs of habeas corpus 
filed in the District Court for Hawaii on March 14 and April 14, 
1044, respectively. Their petitions urged both statutory and con- 
stitutional grounds. The court issued orders to show cause. Re^ 
toms to these orders contended that Hawaii had become part 
an active theater of war constantly threatened by invasion from 
without; that the writ of habeas corpus had toefore properly 
been suspended, and martial law had v^dly been established in 
accordance with the provisions of the Organic Act; that conse- 
quently the district court did not have jurisdiction to issue the 
writ; and that the trials of petitiofters by military tribunals pur- 
suant to orders by the militaiy governor issued because of mili- 
tary necessity were valid. . . . The district oourt, after separate 
tri^, found in each case, among other things, that the courts had 
always been able to function but for the military orders dosing 
them, and that consequently there vi^s no military necessity for 
the trial of petitioners by military tribonals rather tban regular 
courts. It ajccordingly hdd the trials void and ordered the re- 
lease of the petitioners. 

The circuit court of appeals, assuming without deciding that 
the district oourt had jurisdiction to entertain the petitions, held 
the military trials valid and reversed the ruling of the district 
court 146 F. 2d 576. It held that the military orders providing for 
military trials were fully authorized by section 67 of the Or^mic 
Act and the governor's actions taken under it . . . [The Gov- 
ernment pointed'*out that since the privilege of the writ was re- 
stored and martial law termaated by Presidential proclamation 
on October 24, 1944, petitioners were entitled to their liberty if 
the military tribunals were without jurisdiction to try them. 
The Court therefore did not pass upon the validity of the order 
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suspending the privilege of habeas corpus or the power of the 
military to detaiii persons under other cdrcumstances and condi- 
tions.] The petitioiieis contend that *'marUal laV* as provided 
for by section 67 did not authorize the military to try and puriish 
dviliaos such as petitzoners and urge further that If such au- 
thority should be inferred from the Organic Act, it would be 
unconstitutional. We need decide the canstitutional question 
only if we agree with the Government that Congress did author- 
ize what was done here. 

Did the Organic Act during the' period of martial law give the 
aimed forces power to supplant all civilian laws and to substi- 
tute military for judicial trials under the conditions that existed 
in Hawaii at the time these petitioners were tiled? The relevant 
conditions, for our purposes, were the same wheu both peti- 
tioners were tried. The answer to the question depends on a cor- 
rect interpretation of the Act. But we need not construe the Act, 
In so far as the power of the military might be used to meet other 
and different conditions and situations. The boundaries of the 
situation with reference to which we do interpret the scope of 
the Act can be more sharply defined by stating at this point some 
different conditions which either would or might conceivably 
have affected to a greater or lesser eident the scope of the au- 
thorized militaiy power. We note first that at the time the al- 
leged offenses were committed the dangers apprehended by the 
military vrere not sufiSdently imminent to cause them to require 
civilians to evacuate the area or even to evacuate any of the 
buildings necessaiy to cany on the business of the courts. In 
fact, the buildings had long been open and actually in use for 
certain Idnds of trials, Our question does not involve tb© well- 
established power of the military to exercise jurisdiction over 
members of the armed forces, those directly coimeoted with such 
forces, or enemy belligerents, prisoners of war, or others charged 
with violating the laws of war. We are not concerned with the 
recognized power of the military to try civilians in tribunals 
estabhsbed as a part of a temporary military gcfYeimnent over 
occupied enemy lerritory or tenitciy regained from an enemy 
where civilian govemnient cannot and does not function. For 
Hawaii since annexation has been held by and loyal to die United 
States. Nor need we here consider the power of tbe military sim- 
ply to arrest and detain civilians interfering with a necessary 
military fanction at a time of turbulence and danger from insur- 
lectioa or war. And finally, there was no specialized effort of the 
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military, here, to enforce orders ^viiich related only to militaiy 
functions, such as, for Illustration, curfew rules or blackouts. 
For these petitioners were tried brfore tribunals set up under a 
military program which took over all government and super- 
seded all laws and courts. If the Organic Act, properly in- 
terpreted, did not give the armed forces this awesome power, 
bodi petitioners are entitled to their freedom. 

First. In interpreting the Act we must first look to its lan- 
guage. Section ^ makes it plain that Congress did intend the 
governor of Hawaii, with the approval of the President, to in- 
voke military aid under certain circumstances. But Congress did 
not specifically state to what extent the army could be used or 
what power it could exercise. It certainly did not explicitly de- 
clare that the governor in conjunction with the military could 
for days, months, or years close all the courts and supplant them 
with military tribunals. Cf, Colemaii t>. Tennessee, 97 U.S. 506, 
514. If a power thus to obliterate the judicial system of Hawaii 
can be found at ail in the Organic Act, it must be inferred from 
section 6Ts provlaion for pladng ihe Territory under "martial 
law.” But the term “martial la\^ carries no precise meaning. 
The Constitution does not refer to "martial la^ at all, and no 
act of Congress has defined the term. It has been employed in 
various ways by different people and at different times. By some 
it has been identified as "mih'tary law^ limited to members of, 
and those connected with, the armed forces. Others have said 
that the tenn does not imply a system of established rules but 
denotes simply some kind d day to day expression of a general s 
will dictated iy what he considers the imperious necessity of the 
moment. See United States n. Diekelman, 92 U.S. 520, 526, In 
185/ the confusion as to the meaning of the phrase was so great 
that the Attorney General in an official opinion had this to say 
about it; The common law authorities and commentators afford 
DO clue to what martial law, as understood in England, really 
is ... In this country it is still worse.” 8 Op. Atty. Gem 865, 
307, 368. What was true in 1857 remains true today. The lan- 
guage of section 67 thus fails to define adequately the scope of 
die power given to the military and to show whether the Organic 
Act provides fh^t courts of law be supplanted by military 
tribuWs. • 

Second. Since the Act’s language does not provide a satisfac- 
tory answer, we look to the legislative history for possible further 
aid in interpreting the tenn “martial law” as used in the statute. 
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[The legislative history is found to disclose no key as^^to the 
meaning which Congress attached to that term.] 

Third. Since both the language of the Organic Act and its 
legislative history fail to indicate that die scope of “martial law“ 
In Hawaii includes the supplanting of courts by military tri- 
bunals, we must look to other sources in order to interpret that 
term. We think the answer may be found in the birth, develop^ 
ment and growth of our governmental institutions up to the 
time Congress passed the Organic Act. Have the principles and 
practices developed during the birth and growth of our political 
institutions been such as to persuade us that Cangress intended 
that loyal civilians in loyal territory should have their daily con- 
duct governed by military orders substituted for criminal laws, 
and that such d^lians should be tried and punished by military 
tribunals? Let us examine what those principles and practices 
have been, with respect to the position of civilian government 
and the courts and compare that with the standing of milltaiy 
tribunals throu^out our history. 

People of many ages and countries have feared and unflinch- 
ingly opposed the kind of subordination of executive, legislative 
and judicial authorities to complete military rule which, ac- 
cording to the government, Congress has authorized here. In 
this country that fear has become part of our cultural and polit- 
ical instituticnis. The story of that development is well known 
and we see uo need to ^ell it all. [The Court selects a ferw 
episodes.] 

Cbuits and their procedural safeguards^ are indispensable to 
our system of Government. They were set up by our founders to 
protect the liberties they valued* Ex parte Quirin, 317 U.S- Ij 19. 
Our system of government clearly is the antithesis of total mili- 
tary rule, and the founders of this country are not likely to have 
contemplated complete military dominance within the limits of 
a territory made part of this country and not recently taken 
from an enemy. They were opposed to governments that placed 
In the hands of one man the power to make, interpret and en- 
force the laws. Thoir phflosophy has been the people's through- 
out our history. For that reason we have maintain^ legislatures 
chosen by citizens or their representatives and ^sourts and juries 
to try those who violate legislative ^ctments. We have always 
been especially concerned about the potential evils of sum- 
mary crhnlnal trials and have guarded against them by provi- 
sions embodied in the Constitution itself. See Ex parte Milligan, 



280 POWERS OF THE NATIONAL GOVERNMENT 


, 4 Wa^ 2; Chambeis Florida, 309 U.S. 227. Legldatines and 

J courts aie not merely cbeiiahed Amencan institutions; they are 
indispensable to our govemnient 
Military tribunals have no such standing. For as this Court 
has said before: ^ , the military should always be kept in 
subjection to the laws of the country to which it belongs, and 
that he is no friend to the Repubhc ^o advocates the contrary. 

I The established principle of every free people is that tlie law 
^ shall alone govern; and to it the militaiy must always yield.** 
Dow t). Johnson, 100 U.S. 158» 189. Congress prior to the time of 
the enactment of the Organic Act had only once authorized the 
supplanting of the courts by military tribunals. Legiskbon to 
that effect was enacted immediately after the SoutIi*s unsuc- 
cessful attempt to secede from the Union. In so far as that legis- 
lation applied to the Southern states after the war was at an end 
it was challenged by a series of Presidential vetoes as vigorous 
as any in the country’s history. And in order to prevent this 
Court from passing on the constitutionality of this legislation 
Congress found it necessary to curtail our appellate jurisdictioD. 
[£j5 pcrte McCardle, 6 Wall. 818. See also Warren, The Su- 
preme Couri in United States History, Little, Brown & Co., Bos- 
' ton (1928), voL 2, 464, 484,] Indeed, prior to the Organic Act, 
the only time this Court had ever discussed the supplanting of 
courts by military tribunals in a situation other than that in* 
volving the establishment of a military government over re- 
cently occupied enemy territory, it had emphatically declared 
that *‘civil liberty and this kind of martial kw cannot endure to- 
gether; the antagonism is iireoondkble; and, in the conflict, one 
or the other must perish ,* Ex parte Milligan, 4 Wall. 2, 12^^125. 

We believe that when CoDgren passed the Hawaiian Organic 
Act and authorized the establishment of ’"martial laV It had in 
mind and did not wish to exceed the boundaries between mili- 
tary and civilian power, in which our people have always be- 
lieved, which responsible military and executive officers had 
heeded, and which had become part of our political philosophy 
and institutions prior to the time Congress passed the Organic 
Act. The phrase “martial law^ as employed in that Act, iere- 
fore, while interifled to authorize the mditary to act vigorously 
for the maintenance of an orderly dvil government and for the 
defense of the Islands against actual or threatened rebellion or 
invasion, was not intended to audiorize the supplanting of courts 
by military tribunals. Yet the Government seeks to justify the 
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punislunait of both White and Duncan on the ground of such 
supposed congressional authorization, We hold that both peti- 
tioneis ana now entitled to be released from custody. 

Reversed. 

Mr. Justice Jackson took no part in the consideration or deci^ 
slou of these cases. 

Mr. Justice MoBfsv, concurring. 

The Courts opinion, in which I join, makes clear that the 
military trials in these cases were unjustified by the martial law 
provisions of the Hawaiian Organic Act Equdly obvious, as I 
see it, is the fact that these trials were forbidden by the Bill of 
Rights of the ConstitutiOD of the United States, which applies 
in both spirit and letter to Hawaii. . * . 

Mr. Chief Justice Ston^ oonoining. 

I concur in the result 

1 do not think that "martial law,” as used in section 67 of the 
Hawaiian Organic Act is devoid of meaning. This Court has had 
occasion to consider its scope and has pointed out that martial 
law is the exercise of the power which resides in the executive 
branch of the government to preserve order and insure the public 
safety in times of emergency, when other branches of the gov- 
ernment are unable to function, or their functioning would itself 
threaten the public safety. Luther t). Borden, 7 How, 1, 45. It is 
a law of necessity to be prescribed and administered by the ex- 
ecutive power. Its object, the preservation of the publio safety 
and good order, defines its scope, which will vary with the dr- 
cumstances and necessities of the case. The excrdse of the power 
may not extend beyond what is required by the exigency which 
calls it forth, Mitdiell o. Hannony, 18 How. 115, 133; United 
States V. Russell, 18 Wall 623, 628; Raymond o. Thomas, 91 U.S. 
712, 716; Sterling Constantin, 287 U.S, 378, 400, ^1. Any 
doubts that might be entertained that such is the true liitiit of 
martial law in (his case are put at rest by section ^ of the 
Hawaiian Organic which, '‘in case of reborn or invasion, 
or imminent danger thereof,” authorizes martial law only "when 
the public safety requires it . . 

The Executive has broad discretion in determining when the 
public emergency is such as to give rise to the necessity of mar- 
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Cial law^ and in adapting it to the need. Cf. Hirabayashi v. United 
States, 320 U.S. 8L But executive action is not proof of its own 
necessity, and the milltaiy's judgment here is not conclusive 
that every action taken pursuant to the declaration of martial 
law was justified by the exigency. In the substitution of mar- 
tial law controls for the ordinary civil processes, "what are the 
allowable limits of military discretion, and whether or not they 
have been overstepped in a particular case, are judidal ques- 
tions.'' SterliDg o. Constantin, supra, 287 U.S. at page 401, 

. , . The mllltaiy authorities themselves testified and advanced 
no reason which has any bearing on public safety or good order 
for closing the civil cou^ to the trial of these petitioners, or for 
trying th^ in military courts. I can only conclude that the trials 
and the convictions upon which petitioners are now detained, 
were unauthorized by the statute, and without lawful au- 
thority, , . , 

Mr. Justice Buhton, with whom Mr. Justice Fhankfuhter con- 
curs, dissenting. 

With the rest of this Court I subscribe unreservedly to the BOl 
of ,Right§. I recognise the importance of the dvil courts in pro- 
tecting individual rights guaranteed by the Constitution. I prefer 
dvll'to military control of civilian life and I agree that in war 
our Constitution contemplates the preservation ii the individual 
rights of all of our people in accordance with a plan of constitu- 
tional procedure fitted to the needs of a self-governing republic 
at war. 

Our Constitution expressly provides for waging war, and it is 
with the constitutional instruments for the successful conduct of 
war that 1 am concerned. . . . 

The conduct of war under the Constitution is largely an execu- 
tive function. Within tile field of military action in time of war, 
the Executive is albwed wide discretion. While, even in the 
conduct of war, there are many lines of jurisdiction to draw be- 
tween the proper spheres of legislative, executive and judidal 
actiqn, it seems clear that at least on an active battlefield, the 
executive discretion to determine policy is there intended by the 
Constitution to supreme. The question then arises: What is a 
battlefield and how long dots it remain one after the first bar- 
rage? . , . 

One way to test the soundness of a dedsion today that the 
trial of petitioner White on August 25, 1Q42, before a provost 
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court on a charge of einbezzlemeot and the trial of petitioner 
Duncan on March 2, 1044, before a similar court on a charge of 
maliciously assaulting marine sentries were nnoonstitutional pro* 
cedureSj is to ask ourselves whether or not on those dates, with 
the war against Japan in full swing, this Court would have, or 
should have, granted a writ of habeas corpus, an injunction or a 
writ of prohibition to release the petitioners or otherwise to oust 
the provost courts of their daim^ jurisdictioii. Such a test em- 
phasizes the issue. I believe that this Court would not have been 
justified in granting the relief suggested at such times. Also 1 
believe that this Court mi^t well have found itself embarrassed 
had it ordered such relief and then had attempted to eirforce 
its order in the theater of militaiy operations, at a time when the 
area was under martial law and the writ of habeas corpus was 
still suspended, all in accordance with the orders of the Presi- 
dent of the United States and the governor of Hawaii issued 
under their interpretation of the discretbn and responsibility 
vested in them by the Constitution of the United States and by 
the Organic Act of Hawaii enacted by Congress. . . . 

Comment 

Note Mr. Justice Biuton's obseorvatiorii that tbe Court’s opinion 
might have been different had hostilities still been raging in the 
Pa^o. Duncan's Case, like Milhgan'is, came on for decisuni when 
the danger was at an end. In each instance the Court thought fit to 
stress a note of constitutioDaL restraint. 

Justice Black*s opinion for the Cowi, Note that the majority dis- 
claimed any intent to pass upon "the power of tbe military simply to 
arrest and detain dviliaiis interferiog with a necessaiy mfiitary funo- 
tion” at a time of danger. The commander had assumed all the func- 
tions of govermaent, and even in permitting die ordinary courts to 
functioii had regarded them as "agents of the military governor" This 
unitary theory the Court rejects. 

Note too that ]ustioe Blades opiuion deals with the meaning of sec- 
tion 67 of the Organic Act and finds that insufficient to justify what 
the general had He avoids pronouDdng upon what tiie Con- 
ftitution would say if Congress had attempted specifically to au- 
thorize the measures which the "military governor" took. Justice 
Murphy went further and asserted that the triafif of Duncan and 
White had violated the Bill of Righls.iHe wished to reassert the doc- 
trine of Et parte Milligan. 

Different oiem. Chief Justice Stone says, in effect, "What the Ex- 
ecutive may do to protect the public safety is commensurate with the 
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danger; here the general evidently went a good deal beyond the needs 
of ^ oocasioa, and these milit^ trials were ultra utres.” Justioes 
Burton end FYankfurter say that there must be a consid^ble range 
of tolerance, and they are not prepared to hold that the militaiy 
measures were clearly beyond the bewds of reason. 

"Martid Zorn” a dangerous expression. "Partial law^ is a very dan> 
gerous eqtressioD, because it permits people to believe that diere 
really Is some such "law" which may be invoked by the Executive In 
time of war or insuirectioo, whereas the truth of the matter is simply 
that our carndtutiDnal law ooaunands that the peace be maintaiii^^ 
the laws executed, the enemy repelled, and such extraordinary 
measures of force as may really be necessary to those ends will be 
justified. Sametimes state governors have made a very firee, even care- 
less use of this dangerous phrase as a supposed justificati(hi for ex- 
treme measures in handling industrial disorders. This confused think- 
ing is repudiated by Chief Justice Hughes' great opinion in Sterling 
u. Constantin, 287 U.S. 378 (1032). The governor of Texas, in an 
effort to enforce pinratlafimg in the oil industry, had declared ''map 
tial law” at each oil well He found that, so far as the law of the 
United States Constitutioa is concerned, he had not improved his 
position. His prochunalian of martial law was no "avenue of escape 
from the paramount authority of the federal ConstltutiGD.'* While the 
Executive has “a pennitted range of honest judgment as to the meas- 
ures to be taken in meeting force with force,” stiU di state action must 
be tested by the Fourteenth Amendments brood standard of reason- 
ableness in the light of the drcmnstances. The duty to suppress in- 
surrection carries with it authority to apply suck restraint as may then 
and there seem necessary, extending even to temporary detention. 
This was the holding in Moyer v. P^ody, 212 U.S. 78 (1909), per 
Holmes, J., though some of th^ language there used was toned down 
by Hughes, C.J., in Sterling v. Constantin, where he stressed that 
"What are the allowable limits of militaiy discretioD, and whether or 
not they have been overstepped in a particular case, are judicial ques- 
tions.” "Martial law” is not a magic incantation wMch avails to make 
lawful that wh^ would otherwise be wrongful. 

YaimzshtiaV Cm. Let us return for a moment to Ex parte Quixin, 
whkh recognized that a military commission is a tribunal competent 
to try alleged violations of the law of war. The Application of Yama- 
sbita, 32 r U.5, 1 (194€), presen^ the case of a Japanese general 
who had been tried and convicted, by military oammission in Manila, 
for war crimes in iJie Phflfppines, His miTitaiy counsel had sought re- 
lief In the Supreme Court of the Philippines [that was before Philip- 
pine independence] and thence* in the Supreme Court of the United 
States. They contended that ffie trial bad vidlated various provisions 
of the Articles of War as well as of the Geneva Prisoner of War Con- 
vention. These maKeis were all quite technical. Suffice it to say that 
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the Court held otbeorwise on every pomt. Broadly the decision 'sliows 
this: that it belongs to tiie judidd courts to determine whether mili- 
tary tiibuDals (lilm odier administrative agencies) have acted infm 
iHrea, Here the Court found that the commission had had juiisdlctioii 
and had proceeded without violating any provision of law, statu- 
tory or treaty, bindiiig upon it Ihus the Court band no basis for in- 
terference. 

Justices Muiphy end Rutledge, dissenting, hdd, among otfier things, 
that the trial bad lacked certain elements d fairness and thus was in- 
consistent with the due process clause of the Fifth Amendment, The 
majority held that the Fifth Amendment hod nothing to say in Yama- 
shita’s case, and declined ""to consider what, in other situations, [it] 
might require " If we have problems of foreign occupation for some 
years to come we may hear more of that problem. Just what is the 
relation of the Court to the action of the executive brandi of the 
government in respect of the action it takes l-i condoctiiig onr for- 
eign policy in plac^ overseas? 

War crimes triois. Though the Court found no basis for mterfering 
with ihe militaiy jurisdiction, certainly Yamoshlta's trial was not set 
up and conduct^ in a manner of whidi we may be particularly proud 
—as Justice Rutledge's opinion demonstrates. Other war crimes trials 
have, it is believed, generally met a much higher standoid of fairness 
and competence. The Unit^ Nations War Crimes Cammission, in 
London, is publishing some of tfiese cases in Its Law Reports of TM 
of War Criminals. 
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SLAUGHTER-HOUSE CASES 

ieW^jioe3e,21L.Ed.S04(lS7S). 

On Writ of Enor to the Supreme Court of the State of LoulsiaDa. 
Inlroducdon 

A full coiDpxehensm of this case yields the key to perhaps 4 good 
third of the entire ooiutitutioiial Im of the United States. Here it 
was that the Court gave Its initial constmctioD to the Fourteenth 
Amendment, which had emerged as one of the major consequences 
of the Civil War. The Justices divided, five to four, Justice MiHer 
speaking for the majority and Justice Field being the hwd and front 
of the dissenters. Looking back in 1906, Justice Moody said *'Critidsm 
of this case has never entirely ceased, nor has it ever received uid- 
versal assent by members of dils Court.'* Twining 1 ?. New Jersey, 
211 U.S. 78. Coming down to the differences which separated the 
so-called "'liberals'’ from the "'conservatives'’ in the Court over which 
Taft and Hu^es presided, we find it is essentially true that Miller 
anticipated Holmes and Braodeis and Stqpe and Caidozo, while Field 
laid the ground for Sutherland and Butler end those who stood with 
them. * 

Tbs federal Bill of Rights dees wt Ifniif state oefion. Let the cose 
be viewei £rst, against its constitutional background. The Founders 
saw fit tn lay certain Thou Shalt Nots upon the states, particularly in 
sectipn 10 of Article I Some were laid upon the federal goveaument, 



Slaughter-House: Cases 287 

pardcularly in section 9 of the same Article. Apprehension t^t the 
federal government might tnm upon the people who created it led 
to llie early addition of the first ten Amen^ents, the federal Bill of 
lights. Cc^ess skdl make do law proh&iting tlie tree exerciae of 
leligion or the freedom of speech, of the press, and of assembly; the 
r^ts to grand fury and trial jury are secured; life, hberty, or property 
sU not he takm without due process of law; and so fot^, 'Hiese are 
limitations on federal) not on state, action. As Chief Justice Marshall 
recalled: 

In almost every convention by whldi the Constitution was 
adopted, amendments to guard against the abuse of power were 
reoammended. These amendments demanded seounty against 
the apprehended encroBchmenls of the general government— 
not against those of the local governments, In compliance with, a 
sentiment thus generally eq^iessed, to quiet fean thus exten- 
sively entertained, amendments were proposed by the required 
majority in Congress, and adopted by the states. These amend- 
ments contain no expression indicating an intention to apply 
them to the state govemmorts. This Court cannot so apply them. 

This was in Banon v. Baltimore, 7 Pet. 24S, 250 (1833), where a 
citizen aggrieved by the action of the city vainly invoked die Fifth 
Amendment. The Court dismissed his appeal for wqnt of jurisdictioD. 

The triumph of the t/nion. The winning of the Civii War altered 
the way peo^e thought of state and nation. No longer did the United 
States goveiDinent seem remote, a thing to be viewed jealcmsly-not 
to men who had paid so dearly for its preservation, Hence it ap- 
peared perfectly appropriate to write Into the federal Constitution 
amendments which would establish and fortify c»taiu of the prinr 
dples resulting from the war, nationa! principles to which the states 
must henceforth canform. 

Reconstruction Amendments. The Thirteenth Amendment declares 
that there shall be no slavery. This waa proposed in Janeaiy 1865 
and ratified by the following December. Next the Fourteenth, infi- 
nitely the most significant for the future. It was proposed in June 
1866, and became a port of the ■Constitution in July 1868, It dedares 
who are dtizens of the United States, in terms large eoou^ to em- 
brace the former slaves. No state ^all abridge the privile^s or in- 
munities of citizens of the United States; nor deprive any person of 
life, liberty, or property without due process of la^j nor deny to any 
pprspn within its jurisdiction the equal protection of the laws. What- 
ever the rights which these words secure, they are civil gs distin- 
guished from pohtical. Then follows a provisloQ which, in substance, 
says that if any state shall deny the vote to adult inhabitants (think- 
ing primarily of course of Negroes) its representation in Qmgress shall 
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be jjrgportionately reduced^Hbis Js tlie deedest letter Id the Constitu- 
tlOD- the fuectiDii of the Fifteenth AmeDdment was to place the 
freedmen in a posite where, by their votes, they could defend the 
civil rights which the Fourteenth Ameodment had placed on paper: it 
declaij^ diat the right to vote ^haH not be denl^ or abridged by 
the United States or fay any state on account of race, color, pr pre- 
vious condition of servitude. This was proposed in February 1869, 
and ratification was completed in February 1670. 

^econstrudUm, In the South, where these Amendments were to 
find thdr immediate application, the state of alfaiis was pleasing frooi 
no point of view. The Republicans, wbo dominated the nationd gov- 
ernment, had as their adherents the Negroes, the carpetbaggers who 
had moved in after the war, and a few long-suffering Southern Union- 
ists-a combination which was weak, inexperienc^ often corrupt. 
Arrayed against them stood the Old South, lesentful, refractory, “uu- 
reconstnicted.’* President Tinmln and, afta his assassinatiQii, Presi- 
dent Johnson worked for a moderate reconstruction and a rapid 
restoration of the Southern states to their nonnal relations within the 
Union. But Southern jntraiisigeDoe, particularly toward the freedman, 
found its reactioB in tbe mounting "radicalism.'' of the NoAhem Re- 
publicana. In die outcome Congress established a military govern- 
ment in the South, end tbe state governments wbudi dually emerged 
were thoroughly Republican and quite malodorous. 

Justiice Afilier on BeconOruction. Justice Mfller, tbe strongest man 
on the Supreme Court and a stanch but moderate Republican, de- 
plored *'tbe passion which governs the hour In all parties and all per- 
sons who have controlling infioeoce. Id this the Supreme Court is as 
fully uvoWad as the PresideDt or the House of Representatives.” That 
was in 1866. "We are risking,” he had been thinking for some time, 
"the eventual destruction of^souie of the besf principles of out exist- 
ing Constitution. . , , The 'struggle is demoralizing us worse than 
the war did.” He would confide his thoughts quite freely n letters to 
his brodier-in-law, a moderate Democrat in Texas. In August 1869 
he wrote; 

It Is not to be denied, that the leaden of the radical party in 
the Gulf states siooe the Rebellion have many of them been men 
of bad character, and without principle, and that still more of 
diQn have been ignorant, and unused to exercise of political 
power. 

It has been a^Bore thing to me ^nd to most of the Republican 
Jaity that it Is so. Yet there is this to be said. The e^eriment 
in lecanstruction made undel Johnson's invitation and influence, 
in \idiiGh it was hoped that the Southern people would exhibit 
fiome self-restraint, and would recognize in some shape the ex- 
istence of legal rights and dtizenship in the slaves freed by the 
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var, proved precisely the reverse. Jest so far as Mr. Johason 
made concesiioii, a sine qua non to his acceptance of ^efr le- 
foimed legislation they went and not an inch further, 1 do venly 
beHsve t^y that if those atates bad not framed thdr black 
codes, by which Negroes wees substaBtially enslaved to the state 
instead of to the individual and If they could so far have re- 
strained their fiendish hatred (which tDany not all of them bad) 
for the Negro, as to have forborne the Massacre of Memphis 
and New Orleanfi, the Johnson policy would have prevailed and 
Bcconstruction vrould have hem peacefully carri^ out under 
a system which left the white man and the rebel M control of 
die state governments. [Hepiinted by permission of the publish- 
ers bum Charles Fainnan, Mr. Justice M&ler aid the Supreme 
Court, 1862-1890, Cambrige, Mass.: Harvard University Press, 
1989, at 140, 191, 108.] 

’Southern haci&'Qund of Slaughter-House Cases. It was not the 
■freedman or the white Unionist who first invoked the Fourteenth 
Amendment. It was Soulbemen who were aioiued over a particu- 
larly odious piece of carpetbag adnuDisbration, Here is how it came 
abc^. Id 1869 the Republican legislature of Louisiana passed an act 
lo protect the health of the city of New Orleans * w^ch incorpo- 
rated a slaughter-house company and gave it for twenty-five years a 
monopoly on the business witl^ the dty. All other butchers must 
come to it and pay for the use of its abattoir. The Supreme Coujrt 
of Louisiana sustained the statute, as one would expect, and the 
butcheors made a case before die Supreme Court of die United States. 

It was John A. Campbell who laid out their case. Campbdl had 
been a Justice of the Supreme Court from 1853 until 1801 whan ha 
resigned and went South, becoming an officer in the Confedenate gov- 
ernment It seems strange indeed diat a Soudiem Democrat should be 
asking the Supseme Cmirt to grant a federal remedy against stale 
actioul Ihe explanatm is, of course, that the one-time ruling class of 
the South found itself hcpedessly under the domination of die Re- 
publican state governmeqts. Gampbdl himself had chained die 
temper of this group iu a letter to Justice Clifford in 1871: 

The Southern comniunitics wfll be a desolation until there is 
a fhorough change of affairs in al the departments of the gov- 
ermnent. There is nmv no responsibility—^ we are fast losing 
aU of our anaent notions of what is becoming^tk fit in admin- 
istiation. The public are tolerant of corruption, maladnmiistia- 
tion, partiality in courts, worthlessfaess in juries, A regard gov- 
ernment only as a means of exploitation, indifference to anyming 
wrong, is the common Sentiment. Hope is disappearing from the 
motives to exertioB. 



290 


CONSTITUTIONAL UMITATIONS 


Discontents dissatisfaction, miumuringSs oomplaintSs even in- 
surrection would be better than tbe insensibility that seems to 

prevail- . . . [Ibid., p. 180.] 

CampbdTs {srgttmefd. It occurred to Campbell to grasp the Thir- 
teenth and paiticulatly the Fourteenth Amendment and use their 
previsiozu as a shield for the protection of the very elements Hboia 
they had origiiially bean meant to restrain. It was the butchers of 
Now Orleans who claimed ‘^the privileges and immuiiities of dtizens 
of the United States'* against the caipetbaggen’ monopoly. *The pur- 
pose is manifest’' Campbell told the Court, *To establish through the 
whole jurisdiction of the United States one people, and that every 
member of the empire shall understand and appreciate the constitu- 
tional fact, that his privileges and immunities cannot be abridged by 
state authority.*' He contended that it was a part of the citizen's 
“privileges and immunities,*' his right to “liberty and property,” to live 
under a system of economic hdssez faire. If a state imposed a restraint 
upon the citizen's normal freedom to engage in business, a federal 
gueation was presented] and if the judges found the legulation to be 
unreasonable (as was the monopoly on butchering at New Orleans), 
the state’s action should be held a violation of the Fourteenth 
Amendmeiit, Thus an Amendment whose occasion was a belief that 
blade Republicans needed further protection against Southern whites 
was first invoked by the latter against the fonner; and, if Campbell's 
argument should persuade the Court, provisions which had been rati- 
fifd in a context of Recanstructioii politics would become a charter 
for the freedom of economic enterprise from public control. Camp- 
boll's effort was indeed a mighty one. 

Carpenters reply. Arguing on the opposite side was Senator Matt 
Carpenter, Republican of Wisconsin, who had borne an active part 
when the Amendment debated in Congress. Take heed. Your 
Honors, he said in substance. Consider the consequences of the step 
now urged upon you. The Court would find itself passing upon the 
reasonableness of a host of laws wbidi in the puNic interest legn- 
Inted the manner in which business activities were carried on, such 
as the licensing of public callings, the control of dangerous occupa- 
tions, and “all existing laws regulating and fixing the hours of laW, 
and prohibiting the employment of children, women, and men in any 
particular occupations or places for more than a certain number of 
hours per day." The theory advanced by the other side, he warned, 
would “bring within the jurisdiction of this Court all questions relat- 
ing to any of thesS kindred subjects, and deprive the legislatures and 
state courts of the several states from regulating and settling theii 
internal affoiia," 

Here was another great case, like Gibbons o. Ogden, where the 
Court must enter upon a tremeoidously important new field. The lines 
first laid down woidd inevitably run into the future. 
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fl fiminn 

Mr. Justice MUiLeh delivered the opinion of the Court. 

The plaintiffs in error . . . allege that the Statute is a viola- 
tion of the Constitution of the United States in these several par- 
ticulars: 

That it creates an involuntaiy servitude forbidden by the 
Thirteenth Article of AmendmeDt; 

That it abridges the privileges and immunities of dtizens of 
the United States; 

That it denies to the plaintiffs the equal protection of the laws; 
and, 

That it deprives them of their property without due process of 
hw; contrary to the provisions of the first section of the Four- 
teenth Article of Amendment. 

This Court is thus called upon for the first time to give con- 
struction to these Articles* 

We do not canoeal from ourselves the great responsibility 
which this duty devolves upon us. No questions so far-reaching 
and pervading in their consequences, so profouiKlly interesting 
to the people of this country, and $0 important in their bearing 
upon the relations of the United States and of the several states 
to each other, and to the citizens of the states and of the United 
States, have been before this Court during the official life of any 
of its present members* . * * 

The first section of the Fourteenth Article, to which our atten- 
tion is more specially invited, opens with a definition of dtizen- 
ship-nol only citizenship of the United States, but dtizenship 
of die states. No such definition was previously found in the 
ConstitutioD, nor had any attempt been made to define it by act 
of Congress. It had been the occasion of much discussion m the 
courts, by the executive departments, and in the public journals. 
It had been said by emiuent judges that no man was a dtizen of 
the United States except as he was a dtizen of cue of the states 
composing the Union. Those, therefore, who had been bom and 
resided always in the District of Columbia or in the Territories, 
though within the United States, were not citizens. Whether this 
proposition was sound or not had never been judidally dedded. 
But it had been held by this Courts in the celebrated Dred Scott 
case, only a few years before the outbreak of the Civil War, that 
a man of African descent, whether a slave or not, was not and 
could not be a dtizen of a state or of the United States. This de 
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dsioD, while it met the condemnation of some of the ablest states- 
man and conststutional lawyers of the coimtiy, had never been 
overruled; and if it was to be accepted as a constitutional limita- 
tion of the right of citizenship^ then all the Negro race who had 
recently been made freemen, were still, not only not dtizeDS, but 
were incapable of becoming so by anything short of an amend- 
ment to the ConstitufioE. 

To remove this difficulty primarily, and to establish a clear and 
comprehensive definition of dtizenshJp whidi should declare 
whaf should constitute dtizeaship of the United States, and also 
citizenship of a state, the first clause of the first section was 
framed. 

*‘A11 persons bom or naturalized in the United States, and sub- 
ject to the jurisdiction thereof, are citizens of the United States 
and of the State wherein they resida" 

The first observation we have to malce on this clause is that it 
puts at rest both the questions which we stated to have been the 
subject of diferences of opinion. It declares that persons may be 
citizens of the United States without regard to Aeir citizenship 
of a particular state, and it overturns ^ Died Scott dedsion 
by makmg all persons bom within the United States and subject 
to its jurisdiction dtizens of tiie United States. That its main 
purpose was to establish the dtizenship of the Negro can admit 
of no doubt. The phrase ^sul^ect to its jurisdiction* was intended 
to exclude from ib operation diildien of ministers, consuls, aod 
citizens or subjects of foreign states bom within the United 
States. 

The next observation is more important in view of the aigu- 
ments of counsel in the present ease. It is, 4hat the distinction be- 
tween dtizenship of the United States and dtizenship of a state 
is clearly recognized and established. Not only may a man be a 
dtizen ^ the United States without being a cHiz^ of a state, 
but an important element is necessary to convert the former into 
the latter. He must reside within the state to make him a dtizen 
of ;t, but it is only necessary tiiat he should be bom or natural- 
ized in the United States to be a citizen of the Union, 

It is quite clear, then, that there is a dtizenship of the United 
States, and a dti^nship of a state, which are distinct from each 
other, and which depend upon dificrent characteristics or dr- 
ouiDStanoes in the individuaL 

We think this distinction and its explidt recognition in tius 
Amendment of great wei^t in this argument, because the next 
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paragraph »f this same section, which fe the one mainly rclied 
on by the plaintiffs in enor, speaks only of privileges and im- 
munities of citizens of the United States, and does not speak of 
those of citize n s of the several states* The argument, however, in 
favor of the plaintiffs rests wholly on the assumption that the dti- 
zensUp is the same, and the privileges and immunities guaran- 
teed by the clause are the same* 

The language is, *^o State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States." It is a little remaikahle, if this clause was in- 
tended as a protection to the dtlzen of a state against the legis- 
lative power of his own state, that the word cstizeu of the stato 
should be left out wb^ it is so carefully used, and used in con- 
tradistinction to dtizeus of the United States, in the very sentence 
which precedes it It is too clear for argument that t^ change 
in phrakology was adopted understandingly and with a purpose. 

Of the privileges and immunities of the citizen of the United 
States, and of Ae privileges and immunities of the citizen of the 
state, and what they respectively are, we will presently consider^ 
but we wish to state here that it is only the former which are 
placed by this clause under the protection of the federal Consti- 
tution, and that the latter, whatever they may be, are not in- 
tended to have any additional protection by this paragraph of 
the Amendment. 

If, then, there is a difference between the privileges and im- 
munities belonging to a citizen of the United States as such, and 
those belonging to the citizen of the state as such, the latter 
must rest to their security and protection where they have 
heretofore rested^ to they are not embraced by tiiis paragraph 
of the Amendment 

The first occunence of the words ^privileges and immunities” 
in our constitutional history, is to be found in the fourth of the 
articles of the old Confederation. 

It declares "that the better to secure and perpetuate mutual 
filendship and intercourse among the people (ff the different 
States in this Union, the free Inhabitants of each of these States, 
paupen, vagabonds, and fugitives from justi^ excepted, shall 
be entitled to all the privileges an(^ immunities of free citizens in 
the several States; and the people of each State shall have free 
ingress and regress to and from any other State, and shah en- 
joy therein all the privileges of trade and commerce, subject to 
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the same duties, impositions^ and sestrictions as the inhabitants 
thereof respectively “ 

In the Constitutioii of the United States, which superseded 
the Articles of Confederation, the coTrespondiDg provision is 
found in section two of the Fourth Article, in the Mewing words : 
“The Citizens of each State shall be entitled to ah the Privileges 
and Immunities of Citizens of the several States ” 

There can be but little question that the purpose of both these 
provisions is the same, and that the privileges and immunities 
intended are the same in each. In the article of the Confedera- 
tion we have some of these spedficaUy mentioned, and enough 
perhaps to give some general idea of the class of dvil ri^ts 
meant by the phrase. 

Fortunately we are not without judicial constniction of this 
clause of the Constitution. The hist and the leading case on the 
subject is that of Corheld v. Coryell, decided by Mr. Justice 
Washington in the Circuit Court for the District of Pennsylvania 
in 1823, 4 Washington's Circuit Court, 871. 

“Hie inquiry,” he says, “is, what are the privileges and im- 
munities of citizens of the several states? We feel do hesitation 
In conBning these expressions to those privileges and immuni- 
ties which are fundamental; which belong of li^t to the citizens 
of all free governments, and which have at all times been en- 
joyed by dtizens of the several states which compose this Uuiem, 
from the time of their becoming free, independent, and sov> 
ereign. What these fundamental principles are, it would be 
more tedious than difficult to enumerate. They may all, how- 
ever, be comprehended under the following genera^ heads: pro- 
tection by the government, with the right to acquire and possess 
property of eveiy kind, and to pursue and obtain happiness and 
safety, subject, nevertheless, to such restraint;} as the govern- 
ment may prescribe for the general good of the whole.* . , . 

The constitutional piovisiori th^ alluded to did not create 
those rights, which it called privileges and immunities of citizens 
of the states. It threw around them in that clause no security 
for the citizen of the state in which they were claimed or exer- 
cised. Nor did itrprofess to control the power of the slate gov- 
ernments over the rights of ity own dtizens. 

Its sole purpose was to declare to the several states, that what- 
ever those rights, as you grant or establish them to your own 
citizens, or as you limit or qualify, or impose restrictions on their 
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exercise, the same, Deither more dot less, shall be the measure of 
the rights of dtizeus of other states within your jurisdiction. 

It would be the vainest show of Leamiug to attempt to prove 
by dtatian of authority, that up to the adoption of the recent 
amendments, no ckim or pretense was set up that those rights 
depended on the federal government for their eristence or pro- 
tection, beyond the very few express limitations which the fed- 
eral Constitution Impo^ upon the states-su<^> for instance, 
as the prohibition against ex post facto laws, bilb of attainder, 
and laws impairing the obligation of contracts. But with the 
exception of ^ese and a few other restrictions, the entire domain 
of the privileges and immunities of citizens of the states, as above 
defined, lay within the oonstitutionai and legislative power of 
the states, and without that of the federal govemment Was it 
the purpose of the Fourteenth Amendment, by the simple dets- 
laration that no state should malm or enforce any law which shall 
abridge the privileges and immunities of citizens of the United 
States, to transfer the security and protection of all the dvil 
Tights which we have mentioned, from the states to the federal 
goveiimiezit? And where it b declared that Congress shall have 
the power to enforce that Article, was It Intended to bring within 
the power of Congress the entire domain of civil rights hereto- 
fore belonging exclusively to the states? 

AH this and more must follow, if the proposition of the plain- 
tiSs in enor be sound. For not only are these rights subject to 
the control of Congress whenever in its discretion any of them 
are supposed to be abridged by state legblation, but that body 
may also pass laws in advance luniting and restricting the exer- 
cise of legisbtive power by the states, in their most ordinary and 
usual functions, as in its judgment it may think proper on all 
such subjects. And still further, such a construction followed by 
the reversal of the judgments of the Supreme Court of Louisiana 
in these cases, would constitute this Court a perpetual censor 
upon all legislation of the states, on the dvil rights of thdr own 
dtizens, with authority to nullify such as It did rmt approve as 
oonsistent with those rights, as they existed at the time of the 
adoption of this Amendment The argument, we admit, is not 
always the moat conclusive which is drawn ^om the conse- 
quences urged against the adoption of a particular construction 
of an instrument But when, as in the case before us, these coiw 
sequences are so serious, so far-mching and pervading, so groat 
a departure from the structure and spirit cS. our institutions; 
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when the effect to fetter azul degrade the etate govenunents 
by subjecting them to the control of Congress, in the exercise of 
powers her^ore universally conceded to them of the most 
ordinary and fundamental character; when in fact it radically 
changes the whole theory of the relatioiis of the state and federd 
governments to each other and of both these governments to the 
people; the argument has a force that is irresistible, in the ab- 
sence of language which expresses such a purpose too clearly to 
admit of doubt 

We are convinced that no such results were intended by the 
Congress which proposed these Amendments, nor by the legis- 
latures of the states which ratiffed them. 

Having shown that the privileges and iminimities relied on in 
the argument are those which belong to citizens of the states as 
such, and that they are left to the state governments for se- 
curity and protection, and not by this Article placed under the 
special care of the federal government, we may hold ourselves 
excused from defining the privileges and immunities of citizeas 
of the United States which no state can abridge until some case 
involving those privileges may make it necessary to do so. 

fiut lest it should be said that no such privileges and immuni- 
ties are to be found af those we have been considering are ex- 
cluded, we venture to suggest some which owe their existence 
to die federal government, its National chaiucter, its Constitu- 
tion, or its laws. 

One of these is ivell described in the case of Crandall 0, Ne- 
vada, 6 Wall. 36. It is said to be the right of the dtizeu of this 
great country, protected by implied guarantees of its Constitu- 
tion, “to come to the seat of govemaerit to assert any claim he 
may have upon that gjovenuneut, to transact any business he 
may have with it, to seek its protection, to share its offices, to 
engage in administering its functions. He has the right of free 
access to its seaports, through which all operations of foreign 
commerce are conducted, to the subtreasuries, land offices, and 
courts of justice in the several states ” And quoting from the 
language of Chief Justice Taney in another case, it is said “that 
for all the great purposes for which the federal government 
was established, ' W are one people, with one common country, 
we are all citizens of the United States'’; and it is, as such citi- 
zens, that thdr rights are supported in this Court in Crandall o. 
Nevada, 

Another privilege of a dti^n of the United States is to de- 
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jnaDd the care aud piotectioE of the federal govemment over 
his life, liberty, and property when on the high seas or within 
the jurisdiction of a foreign government Of this there can be 
no doubt, nor that the right depends upon Hs character a 
citizen of the United States. The right to peaceably assemble 
and petition for redress of grievantses, the privilege of the writ 
of habeas corpus, are ri^its of the citizen guaranteed by the 
federal Constitution. The ri^t to use the navigable waters of 
the United States, however they may penetrate the territory 
of the several states, all rights secured to our dtizens by treaties 
with foreign nations, are dependent upon citizenship of the 
United States, and not dtizenship of a state. One of these privi- 
leges is conferred by the very ^itide under consideration. It is 
that a dtizen of the United States can, of his own volition, be- 
come a dtizen of any state of the Union by a bona fide residence 
therein, with the same rights as other dtizens of that state. To 
these may be added the rights secured by the Thirteenth and Fif- 
teenth Articles of Amen^ent, and by the other clause of the 
Fourteenth, next to be oonsideied. 

But it is useless to pursue this branch of the Inquiry, since we 
are of opinion that the rights claimed by these plaintiffs in error, 
if they have any existence, are not prhdlcges and immunities of 
dtizens of the United States within the meaning of the clause of 
(he Fourteenth Amendment under consideration. 

“AU persons bom or naturalized in the United States, and sub- 
ject to the jurisdiction thereof, are dtizens of the United States 
and of the State wberdn they reside. No State shall make or 
enforce any law which shall abridge the privileges or immunities 
of dtizens of die United States; nor shall any State deprive any 
person of Ufc, liberty, or property, without due process of law*, 
nor deny to any person within its jurisdiction the equal protec- 
tion of its [the] laws.* 

The aignment has not been much pressed in these cases that 
the defendant’s charter deprives the plaintiffs of their property 
without dne process of law, or that it denies to them the equal 
protection of the law. The first of these paragraphs has been in 
the Gonstitatiem since the adoption of the Fifth Amendment, os 
a restraint upon the federal power. It is also to le found in some 
form of expression In the constitutidns of nearly all the states, as 
a restraint upon tbe power of the states. This law, then, has prac- 
tically been the same as it now is during the ezistenoe of the 
govemment, except so far as the present Amendment may place 
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the restrajning power over the states in this matter in the hands 
of the federal government. 

We are not without judicial interpretation, therefore, both state 
and;iatioxial, of the meaning of this clause. And it is sufficient 
to say that under no construction of that provision that w© have 
ever seen» or any that we deem admissible, can the restraint Im- 
posed by the state of Lotii&im upon the exercise of their trade 
by the l^tchers of New Orleans be held to be a deprivation of 
property within the meaning of that provision, 

“Nor shall any State deny to any person within its jurisdiction 
the equal protection of the laws." 

In the light of the history of these Amendments, and the per- 
vading purpose of them, which we have already discussed, it is 
not d^cult to give a meaning to this clause. The existence of 
laws in the states where the newly emancipated Negroes resided, 
which discriminated with gross injustice and hardship against 
them as a class, was the evil to be remedied by this clause, and 
by it such laws are forbidden. 

If, however, the states did not conform their laws to its re- 
quirements, then by the fifth section of the Article of Amend- 
ment Congress was authorized to enforce it by suitable legisla- 
tion. We doubt very much whether any action of a state not di- 
rected by way of discEimination against the Negroes as a dass, 
or on account of their race, will ever be hdd to come within the 
purview of this provision. It is so clearly a provision for that race 
and that emergency, that a strong case would be necessary for 
its application to any other. But as it is a state that is to be 
dealt with, and not alone the validity of its laws, we may safely 
leave that matter until Congress shall have exercised its power, 
or some case of state oppression, by denial of equal justice in its 
courts, shall have claimed a decision at our hands. We find no 
such case in the one before us, and do not deem it necessary to 
go over the argument again, as it may have relation to this par- 
ticular clause the Amendment. 

In the early history of the 'organization of the government, its 
statesmen seem to Imve divided on the line which should sepa- 
rate the powers of the national govenunent from those of the 
state govenimenls, and though Ais line has never been very 
well defined in public opinion, such a division has continued r 
from that day to this. 

The adoption of the first eleven Amendments to the Constitu- 
tion so soon after the original instruraent was accepted, shows a 
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prevailing sense of danger at that time from the federal poiver. 
And it cannot be denied that sndi jealousy continned to exist 
with many patriotic men until the breaking out of the kte Civil 
War. It was then discovered that the true danger of the perpe- 
tuity of the Union was in the capacity of the stole organkations 
to combine and concentrate all the powers of the state, and of 
contiguous states, for a detenDined resistance to the general 
government. $ 

Unquestionably this has given great fcjrce to the argument, and 
added largely to the number, of those who believe m the neces- 
sity of a strong National government. 

But, however pervading this sentiment, and however it may 
have contributed to the adoption of the Amendments we have 
been considering, we do not see in those Amendments any pur- 
pose to destroy the main features of the general system. Under 
the pressure of all the exdted feeling growing out of the war, our 
statesmen have still believed that the existence of the states with 
powers for domestic and local government, including the regu- 
lation of civil rights-the rights of person and of property— was 
essential to the perfect working of our complex fonn of govern- 
ment, though they may have thought proper to impose ad^tional 
limitations on the states, and to confer additional power on that 
of the Nation. . . . 

The judgments of the Supreme Court of Louisiana in these 
cases are affirmed. 

Mr. Justice Field (Mr. Chief Justice Chase, Mr. Justice 
SwAYNE, and Mr. Justice Bhadley Joining with him), dissent- 
ing. . . . 

No one will deny the abstract justice which lies in the position 
of the plaintffis in error; and I shall endeavor to show that the 
position has some support in the fundamental law of the country. 

K ifi conteiided in justification for the Act in question that it 
was adopted in the interest of the city, to promote its cleanliness 
and protect Its health, and was the legitimate exercise of what is 
termed the police power of the state. That power undoubtedly 
extends to all regulations affecting the health, good order, morals, 
peace, and safety of society, and is* exercised on a great variety 
of subjects, and in almost numberless ways. All sorts of restrio- 
tions and hurdens are imposed under it, and when these are not 
in conflict with any constitutional prohibitions, or fundamental 
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principles, they cannot be successfully assailed in a judicial tri- 
bunal. With this power of the state and its legitimate exercise I 
shall not differ from the majority of the Court. But under the 
pretense of prescribing a police regulation the state cannot be 
permitted to encroach upon any of the just rights of the dtizen, 
which the Constitution intended to secure against abridgment 
In the law in question there are only two piovisioos which can 
properly be call^ police regulations; the one which requires the 
iandriTg and sku^terin^ of aaimak behw the City of New 
Orleans, and the other which requires the inspection of the 
animals before they are slaughtered. . , . The pretense of sani- 
tary regulations for the grant of the exclusive privileges is a 
shaHow one . . . 

What, then, are the privileges and immunities which are se- 
cured against abridgment by state legislation? . . . 

. . . The immortal document which proclaimed the independ- 
ence of the country declared as self-evident truths that the 
Creator had endow^ all men '‘with certain inalienable Rights, 
[and] that among these are Life, Liberty and the pursuit of 
Hap^ess.-[aDd] Hiat to secure these ri^ts, Govemments are 
instituted among Men.** 

. . . That [Fourteenth] Amendment was intended to give 
practical effect to the declaration of 1776 of inalienable ri^ts, 
rights which are the gift of the Creatorj which the law does not 
Gi^er, but only recognizes. ... ^ 
rihe opinion then quotes from a dedsion of Justice Bradley 
in the circuit court, as well as from three state courts holding 
that a city council had exceeded its authority under the law of 
the state when it had, as was found in each case, unreasonably 
excluded citizens from the pursuit of some business enterprise.] 
In all these cases there is a rccogm'tlon of the equality of right 
among citizens in the pursuit of fie ordinary avocations of life, 
and a dedaration that all grants of exdusive privileges, in con- 
travention of this equality, are against common right and void. 

This equality of ri^t, with exemption from all disparaging 
and partial enactments, in the lawful pursuits of life, ihrou^- 
out the whole country, is the distinguishing privilege of dtixens 
of the United SStes. To them, everyvAere, ali pursuits, all pro- 
fessions, all avocations are Open without other restrictions than 
such as ore imposed equally upon all others of the same age,^sex 
and condition. The state may prescribe such regulations for every 
pursuit and calling of life as will promote the public health, 
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secure the good order and advance the general pro^erity of 
society, but 'vhen once prescribed, the pursuit or calling must 
be free to be followed by every dtizen who is within the condi- 
tions designated, and will confoim to the regulations. This is the 
hindomental idea upon wbidi our instituti^ rest, and unless 
adhered to in the legation of the country our goveimnent will 
be a republic only in name. The Fourteenth Amendment, in my 
judgment, makes It essential to the validity of the legislation of 
every state that this equality of right should be respected. How 
widely this equality has been departed fmm, bow entirely re- 
jected and trampled upon by the Act of Louisiana, 1 have al- 
ready shown. And it is to me a matter of profound regret that 
Its vabdity is recognized by a majority of this Court, for by it 
the right of free labor, one of the most sacred and impre- 
scriptible rights of man, is violated. , , . grants of exclusive priv- 
ileges, such as is made by the Act in question, are opposed to 
the whole theoiy of free goveromect, and it requires no aid from 
any bill of rights to render them vc^. That only is a free gov- 
ernment, in io American sense of the term, under which the 
inalienable right of every citizen to pursue his happiness is un- 
restrained, except by just, equal, and impartial laws. 

Mr. Justice Dbaduey (Mr. Justice Swavne Jodiiing avith him), 
dissenting. . . « 

Mr. Justice Swaynx, dissenting. , . . 

Comment 

The question >va9 not whether the moDopoly was wise legislation. 
Of course all th® Justices knew it was not. The question was whether 
the Supreme Couit of the United States should hold it unconstitu- 
tional— which is a very different thing. 

Justice Fleld^s opinion. Placing ourselves for the momeiit in Justice 
Field’s posltioiii the gist of what he is saying coo be put in the fol- 
lowing bee paraphrase. 1 don't think that monopoly was merdy un- 
wise; it was wiongr wnoNG, WRONG-so wrong that it must be classed 
as violating one of those ‘'inalienable rights’* that^ Thomas Jefferson 
wrote about in the Declaration of Independence. He believed that 
there were some principles of right sb basics so ultimate, that they 
should be regarded as "‘the laws of Nature and of Nature’s God.** I 
agrm with him. I think the citizen has a right to pursue any lawful 
business or colllngi to develop his capacities, and give them their 
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hipest enjoyment; ai\d any law \s4uch limits that £reedofm nereason- 
obly— in the opinion of the Justices of tho Supreme Couit-should be 
struck down as URCOnstitutiQnal. [Cf. Field, dissenting in Muon c. 
Illinois, 94 U.S. 113 (1877).] In the post, to he sure, if a jtale legis- 
lature acted arbitrarily th^ might, perhaps, be nothmg that the 
federal Supreme Court could do about it; for the federal Constitution 
as it stood until recently laid down only a few things which states 
were forbidden to do. For protecdoe from unwise legislation the dti* 
zen looked primarily to the state constitution and the state coaits. 
But now there is a new Amendment, which declares that the state 
must not deny the ""privileges and immunities of citizens of the United 
States." I think these ^privileges and immunities" which we Justices 
may henceforth enforce against the stakes are to be interpreted very 
broadly to mclude the ""inalienable rights " the ^e, liberty and the 
pjirsult of happiness" which the Declaration said were fundamental 
to any just government. 

wW Justice Mder thought. Justice Miller, as he dunked soda 
crackers in his evening glass of Bourbon, might have commented on 
the decision somewhat as follows. Of course that New Orleans 
monopoly smells to Heaven. It has every appearance of a corrupt job" 
hy the Republican legislature. AjuI Tm not dehatkig with Brother 
Field, eifher, about th^ ""inalienable rights" of which he wrote mth 
his custoroary energy. J, too, believe {hot "There are limitations on 
such [politkall pow'Cr which grew out of the essei^al nature of all 
free gevemments; implied reservations of individual without 

which the social campedt could not ezist, and which are respected by 
all govenunente entitled to the name." [Millers language in. Loan. As- 
sociation V. Topeka, 20 Wall. 655 (187^.] But I don't think the "priv- 
ileges and immunities’' clause or any other P^t Fourteenth 

Amendment was intended or ^ould be construed to read into the 
federal Constkotion any such vague and inddmite limitation upon 
state governments. Anyone who felt aggrieved by the legislation of 
his state, especially as it regulated bis of doing business, could 
foake a federal question out of it and bring it up to our Court. What 
a "strange misconception" that would hel [Miller in Davidson v. New 
Orleans, 96 U.S. 97 (1878).] And by whut nebulous and subjective 
criteria would we be judging the validity of state laws^hether the 
TegidatioDS seemed to us to he "unjust," "unequal " "partial," or "arbi- 
tTary"1 As I said in my opinion, it would make oor Court "*a perpetual 
censor upon all legislation of the states." Such a pervasive centralized 
control by the Ji^tices of the Supreme Court would inevitably do* 
grade and euieeble the state legislatures in the exercise of their own 
proper authority; it would uddennlne, too, the lespoosibilfty of the 
people of die rtate for securing their well-being dmnigh their own 
political and coustitiitional processes. 

What Is more, 1 would have very grave misgivings if the Justices 
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of the Supreme Couit were to hanre power to give the force ef oon- 
Etitutioiial kw to their own ideas of which are the gift of the 
CreatOT^-a pontifical authority which Judge Field was so eager to 
assume. Throughout the late war and now in this more trying j^^iiod 
of Aeconstmctlon, ^T have been striving to keep the Couit in what 
seems to me the wise oouiie. I have earnestly worked to make it a 
court of law, and of Justice. I hope not altogether without success. 
There is not much talnit in It. There is much prejudioe, or rather pre- 
occupation. There Is much poUiticel feeling of which perhaps 1 have 
my share." [Letter in 1870. Reprinted by permission of the publishers 
from Fairman, Mr, Ju^ke M\S.ef and the Supreme Court, 1862-1890, 
Cambridge, Mass.: Haivaid University Press, 19S9, p. 30.] The strain 
upon constitutional government during the last few ycais has been 
threatening to destroy the machme. [Cf. letter of 1867, Ibid., p. 138.] 
I think the Supreme Court should stick scrupulously to its own ap- 
pointed function, teaching by esample that all other elements in our 
complicated federal system should discharge their respective duties 
with restraint and sobriety. 

Not 0 partisan decision. The division in the Court was not along 
party lines: both the Republicans and the Democrats separated as 
eveuly as possible in a group of nine. Field, a Democrat, was not ap- 
posed to the monopoly because it had been created by a Republic^ 
legislature; it was not hliller’s object to sustain his own party. The 
Justices were all alive to the fact that the action taken would operate 
long after Reooustructiaa should be at an end. 

An ^‘dtnost forgotten” cUme. The decision fairly well devitalized 
the privileges and immuirities clause-so much so that in 1935 Jns- 
tioe Stone described it as an "almost forgotten" provision. Dissenting 
jn Colgate u. Harvey, 296 U.S. 404, 443. He went on to explain 

The reason for this reluctanoe to enlarge the scope of the 
clause has been well understood since die decisioa of the 
Coaea. \i tia te&tiasAl wese 

extended more than is needful to protect relationships between 
the citizen and the national government, and it did more than 
duplicate the protection of liberty and property secured to per- 
sons and dtizeas by the other provisions of the Constitution, it 
would enlarge jud^al control of state action and multiply re- 
strictions upon It to an extent difficult to define, but sufficient 
to cause serious apprehension for die rightful independence of 
local gavenunent That was the Issue fought ouMn the Slaugh- 
ter-House Cases, with the decision against the enljugement. 

The Court, said Mr. Justice Jackson in 1941, "has always hesitated to 
give any real meaning to the privileges and immunities danse lest it 
improvidently give too much," That was hi Edwards v. California, 
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314 U^. lOO, 183, where he thought that that would have been the 
most appropriate provisioo on which to invalidate California's "‘anti- 
Okie" U. 

Justice Field wins the campaign. Justice Field’s dissent in the 
Slaughter-House Cases, end that which he filed in Muim v. lUiiiois, 94 
U.S. 113 (1877), where the majority u|)held the state in fiidng rates 
for groin eWaton and railroads, contained the materials out of whic^ 
to build the doctrine that economic laissez jatre was a part of the 
Constitution. Though the original attadc through the privileges and 
immunities cbuse had been repulsed, the attempt was renewed 
through the clause which says that liberty and property shall not be 
taken without due process of law. Bit by bit the Court moved over 
to Field’s views. One may say ihat this positioii was definitely estab- 
lished in 1905, when the Court, by a vote of five to four, struck dciwn 
the New York statute limiting employment in bakeries to 60 houn 
per week and 10 hours per day. Lochner o. New York, 193 UJS, 4i>. 
“Liberty" came to have a poiticular meaning, “liberty of contract*; 
“property” covered courses of burioess conduct, includdng the matter 

rates which public utilities \vtsn allowed to diarge; and "Xvithout 
duo process of law“ could be described with substantial accuracy as 
signing “in any manner which a majority of the Supreme Court 
regard as unreasonable * 

Indeed the due process and equal protectim clauses had one ad- 
vantage over privileges and immunities as a means of justifying judl- 
dol interference widi public control of economic enterprise: a cor- 
poration is not a “citizen of the United Stetes* within the protection 
of the privilegefl and immunities clause, bat rt was early held that 
die word “person” in the FourtBentb Amendment extends to corpora- 
tions. Santa Clara Cbunty u. Southern Pacific B. Co., 118 US. 394, 
396 (1886). 

lu Lodmer v. New York the battle had rolled on to somewhat dif- 
ferent tenoin; but Peckham, J., in upholding the new “liberty of con- 
tract,” carried on where Field once led, and Kohnes, dissecting, fought 
for the values which Miller had defended. 

A postscript. Presently the Democrats re-estahlished tiiefr suprem- 
acy In Louiriana. By the new constitution of 1879 monopolies were 
abolished. And then it ^vas the carpetbag slau^terhouse company 
which come numiiig io court to compUic &at the state had impaired 
the obligation of a contract, in violation of Article 1, section 10, clause 
I of the United ^tates Constitution. Again Justice Miller spoke for 
the Court, holding that the iegislature’s power to protect the public 
health and morals is not a thing to be bargained away. So the 25-yeai 
monopoly was always subject to reoDnsideration and was never a 
“contract" within the protection of the contract ckuse. fiutohen* 
Union Co. o. Crescent Cfty Co., Ill U.S. 746 (1884). 
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• LOCHNER t). NEW YORK 

198 U^. 45, £5 Ka 539, 49 USE 937 (1905). 

On Writ of Eiror to the County Court of Oneida County, 
State of New York. 


Introduction 

Id 1898 the Supreme Court sustained a Utah statute firing an 
84iour day in minea and smelteta against a charge that it violated the 
Pourteenth Amendment. Holden o. Hardy, 169 U.S. 360. Justice 
Brown, who spoke for the Court, was an oven-minded and urbane 
Judge, and he wrote a balanced opinion. *The kw,^ be srid, *11, to a 
certain orient, a progressive sdence." Many ancient ways had been 
swept aside by statute and 'other changes of no less importance may 
be made in the future.** The Constitution ought not to he so conriiued 
as to deprive the states of power to amend thdr laws to coDfomi to 
the wishes of the citizens as they may deem best for the public weh 
fare. The states passed laws for the public safety, and there was no 
less reoson for protecting health and morals. Moreover, employers and 
their workeis do not stand upon on equality: 

The latter are often induced by the fear of disdurge to con* 
form to regulations which their judgment, fairly exercised, would 
propounce to be detrimental to th^ health or strength. In other 
words, (he proprietors lay down the rules, and the laborers are 
practically conrindaed to obey them. In such cases self-interest 
is often an unsafe guide, and the legislature may properly in- 
teii) 0 S 8 its authority. 

Justice Brown made it clear, however, that the Court wns not ex- 
pressing approval of a general limitation of hours of labor, 
justiexs Brewer and Feckham dissented without opinion. 
PersonalUk Since decisions on (be oonstitutioDality of social legisla- 
tion have been decisively influenced by the philoso^y Emd onperieDce 
of life of the various Justices, some brief personal introductions will be 
in Older as we go along. Brown and Brewer were ^llegs cks&mates 
(Yale *56) and indeed had sat in the some pew at cuapel The fonner 
held in all things to 'the golden meah'<-he was an Epicurean who 
never become too desperately aroused over anything, not even the 
Civil War. (He ooncluded thri a sddiarV life is fwf Che life for him, 
and hired a substitute for $850-gaining exemption and an enlist- 
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ment bounty of $175.) Brewer on the other hand was a man ol 
songome nature who expressed himself in inspiiatioDal literary out* 
pourings. He moved to "‘bleeding Kansas^ and wrote fervid stanzas 
against the Slave Power, and, as was the ease with Brown, paid un- 
interrupted attention to his profeasion and was soon on the way to 
success. Whatever the views he espoused throughout his llfe-Che 
menace of “social idiots’’ and ""conceited cranhs,” the “Good Time 
Coming” when arbitratioii should taike the place of war, the comforts 
of rdigioQ, better opportunities for the humbler classes, or the triumph 
of righteousness in the relations of capital and kboi^Justice Brewer’s 
mind was ever free from haunting doubt Brewer, it will be recalled, 
was Justice Field’s nephew. 

Justice FOckhom, before coming to the Court, was distinguished in 
a family of distinguished New York lawyers. In politics he bad been a 
leader among conservative Democrats, displaying an independence 
which put him at odds with the party machine. Unlika the expansive 
Brewer, Feckhaoi stuck very strictly to his judging. Justice Harlan 
said of him that “He was absolutely pure in mind and thou^^t and 
free from everything that would prevent him from rendering an honest 
judgment in any case brought before him.” [Neu) York Dfl% THhune, 
Oct. H 1909.] When be annouDced as the voice of the Ccnstituticm 
that “There is no reasonable ground for interfering with the liberty of 
penon or the right of free contract, by determining the hours of labor, 
In the occupation of a baker” it was not to be doubted that this was 
an utterly sincere conviction, albeit one bom of experience in a some- 
what privileged sector of American lifa 

The JO-hour day for bakers. New York had a statute which de- 
clared that employee shall be required or permitted to work in a 
biscuit, bread, or cake bakery or confectionery estabUshment more 
than 60 hours in any one week, or more than 10 hours in any one 
day, unless for the purpose of making a shorter work day on the last 
day of the week . , Lochner was convicted, and brwght to the 
Supreme Court the contentian that the statute was in violation of the 
Fourteenth Amendment. 

Oplmon 

Mr. Justice Pjekham delivered the opinion of the Court . . . 

The statute necessarily interferes with the right of contract 
between the employer and empbyees, concerning the number 
of hours In wbi^ the latter may labor in the bakery of the 
employer. The general rights make a contract in relation to his 
bu^ess Is part of the liberty of the individual protected by the 
Fourteenth Amendment of the federal Constitution. Under 
that provision no state can deprive any person of life, liberty, or 



Lochneh V , New Yobk 


307 


property without due process of law. The right to purdiase or 
to sell labor i$ part of the liberty protected by tiiis AnieDdment^ 
unless there are circumstances which exclude the right. There 
are, however, certain powers, existing in the sovereignty of each 
state in the Union, somewhat vaguely termed police powers, the 
exact description and limitation of which have not been at- 
tempted by the courts. Those powers, broadly stated, and with- 
out, at present, any attempt at a more specific limitation, relate 
to the safety, health, mords, and general welfare of the public. 
Both property and liberty are held on such reasonable condi- 
tions as may be imposed by the governing power of the state in 
the caerdse of those powers, and with such conditions the Four- 
teenth Amendment was not designed to interfere, 

The state, therefore, has power to prei'ent the individual from 
making certain kinds of contracts, and in regard to them the fed- 
eral Constitution offers no protection. If the contract be one 
which the state, in the legitimate exercise of its police power, 
has the right to prohibit, it is not prevented from prohibiting it 
by the Fourteen^ Amendment. Contracts in violation of a stat- 
ute, either of the federal or state govemment, or a contract to let 
ones property for immoral purposes, or to do any other unlawful 
act, could obtain no protection from the federal Constitution, as 
coming under the liberty of person or of free contract. There- 
fore, when the State, by its le^atuie, in the assumed exercise of 
its police powers, has passed an act which seriously limits the 
ri^t to labor or the right of contract in regard to their means of 
livelihood between persons who are airi juris [“of his own righf 
^Le., of full age not under the control of another] (both 
employer and employee), it becomes of great importance to de- 
termine which shall prevail,— the right of the individual to labor 
for such time as he may choose, or the right of the state to pre- 
vent the individual from laboring, or from entering into any 
contract to labor, beyond a certain time prescribed by the 
state. . . . 

It must, of course, be conceded that there Is a limit to the 
valid exercise of the police power by the state. There is no dis- 
pute concerning this generd proposition. Otlysrwise the Four- 
teenth Amendment would have no eflBcacy and the legislatures 
of the states would have unbounded power, and it would be 
enough to say that any piece of legislation was enacted to con- 
serve the morals, the health, or the safety of the people; such 
legislation would be valid, no matter how absolutely without 
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foundation the claim might be. The daiin of the police power 
would be a zneze pietext,-become another and deliuJve name 
for the supreme sovereignty of the state to be exercised free 
from constitutional restraint This is not contended for. In every 
case that comes before this Court, therefore, where legislation 
of this character is concerned, and where the protection of the 
federal Constitution is sought the question necessarily arises: Is 
this a fair, reasonable, and appropriate exerdse of the police 
power of the state, or is it on unreasonable, unnecessary, and 
aibitTary inteifeience with the right of die individual to his per* 
sonal liberty, or to enter into those contracts in relation to labor 
which may seem to him appropriate or necessary for the sup- 
port of himself and his family? Of course the hbmty of contract 
relating to labor includes both parties to it. The one has as much 
right to purchase as the other to sell kbor, 

This is not a question of substituting the judgment of the 
court for that of the legislature. If the Act be within the power 
of the state it is valid, although the judgment of the court might 
be totahy opposed to the enactment of such a law. But the ques- 
tion would still remain: Is ft within the police power of the 
state? and that question must be answered by the court. 

The question whether friis Act Is valid as a labor law, pure 
and simple, may be dismissed In a few words. There is no rea- 
sonable ground for interfering with the liberty of person or the 
right of free contract, by detenninmg the hours of labor, in the 
occupation of a baker. There is no contention that bakers as a 
class are not equal in intelligence and capacity to men in other 
trades or manual occupations, or that they are not able to assert 
their righb and care for themselves without the protocting arm 
of the state, interfering with their independence of judgment 
and of action. They are in no sense wards of the state. Viewed 
in the light of a purely labor law, with no referenoe whatever to 
the question of health, we think that a law like the one before 
us involves neither the safety, the morals, nor the welfare of the 
public, and that the interest of the public is not in the slightest 
degree affected by such an act. The law must be upheld, if at 
all, as a law pertaining to the health of the individuk engaged 
in the occupation of a bakera It does not affect any other por- 
tion of the public than those who are engaged in that occupa- 
tion. dean and wholesome bread does not depend upon whether 
the baker works but 10 hours per day or on!y 60 hours a week. 
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Tlie limitation of the hours of labor does not oome within the 
^lice power on that ground. 

It is a question of which of two powers or rights shall pie- 
vdl,-tho power of the state to legislate or the right of tlie in- 
dividual to liberty of person and freedom of conimct The mere 
assertion that the subject relates, tbou^ but in a remote degree, 
tc the pubhc health, does not necessarily render the enactment 
valid. The act must have a more direct relation, as a means to 
an end, and the end itself must be appropriate and legitimate, 
before an act can be held to be valid which interferes with the 
general right of an individual to he free in his person and in his 
power to contract in relation to his own labor. , , . 

We think the limit of the police power has been reached and 
passed in this case. There is, in our {ndgment, no TeasonabLe 
foundation for holding this to be necessary or appropriate as a 
health law to .safeguard the public health, or the health of the 
individuab who are following the trade of a baker. If this statute 
be valid, and if, therefore, a proper case is made out in which to 
den)^ the li^ of an individual, «ii juris, as emidoyer or em- 
ployee, to contracts for the labor of the latter under the 
protection of the provisions of the federal Constitution, there 
would seetn to be no length to which legislatioii of this nature 
might not go. 

We think that there can be no fair doubt that the trade of a 
baker, in and of itself, is not an unhealthy one to that degree 
which would authorize the legislature to interfere with the 
to labor, and with the right of free contract on the part of 
iudi^dual, either os employer or employee. In looking through 
statistics regarding all trades and occupations, it may be tme 
that the trade of a baker does not appear to be as healthy as 
some other trades, and is also vastly more healthy than still 
others, To the common understanding the trade of a baker has 
never been regarded es an unhealthy one. Very likely physicians 
would not recommend tiie exercise of tiiat or of any other trade 
as a remedy for ill health. Some occupations are more healthy 
than others, but we think there are none which might not come 
under the power of the le^slatoie to supervira and control the 
hours of worldng therein, if the mere fact that' the occupation is 
not absolutely and perfectly healthy is to confer that right upon 
the legislative department of the govenunent. It might be s^ely 
affirmed that almost all occupations more or less aSect the 
health. There must be more than the mere fact of the possible 
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existence of some small amount of unhealthiness to warrant leg- 
islative ioterfereoce with liberty. It is unfortunately true that 
labor, even in any department, may possibly carry with it the 
seeds of unbealthiness. But are we all, on that account, at the 
mercy of legislative majorities? A printer, a tinsmith, a lock- 
smith, a carpenter, a cabinetmaker, a dry-goods derk, a banl^s, 
a lawyei^s, or a physician’s derk, or a clerk in almost any kind of 
business, would all come under the power of the legislature, on 
this assumption. No trade, no occupation, no mode of earning 
one's living, could escape this all-pervading power, and the acts 
of the legislature in limiting the hours of labor in all employ- 
ments would be valid, alth^gh sudi limitation might seriously 
cripple the ability of the laborer to support himself and his 
family. 

In our large cities there are many buildings into which the 
sun penetrates for but a short bme in each day, and these budd- 
ings are occupied by people carrying on the business of bankers, 
bi^rs, lawyers, real estate, and many other lands of business, 
aided by many clerks, messengers, and other empbyees. Upon 
the assi^ptioQ of the validity ci this Act under review, it is not 
possible to say that an act, prohibiting lawyers’ or bank clerks, 
or others, from contracting to labor for their employers more 
than 8 hours a day would be invalid, It might he said that it is 
unliealthy to work more than that number hours in an apart- 
ment lighted by artiEdal light during the working hours of the 
day; that the occupation of the bank clerk, the lawyer's clerk, 
the real-estate clerk, or the broker's clerk, in such offices is 
therefore unhealthy, and the legislature in its paternal wisdom 
must, therefore, have the right to legislate on the subject of, and 
to limit, the hours for such labor, and, if it exercdses that power, 
and its validity be questioned, it is sufficient to say, it has refer- 
ence to the public health; it has reference to the health of the 
employees condemned to labor day after day in buddings where 
the sun never shines; it is a health law, and therefore it is valid, 
and cannot be questioned by the courts. 

It is also urged, pursuing the same line of argument, that it is 
to the interest of ihe state that its population should he strong 
and robust; and Sierefore any l^sUtion which may be said to 
tend to make people healtii^f must be valid as health laws, en- 
acted under the police power. If this be a valid argument and a 
justification for this kind of legislation, it folbws that the pro- 
tection of the federal Constitution from undue interference with 
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liberty of person and freedom of contract is visicmaTyj wber^ 
ever the lavir is sought to be justified as a valid exercise of the 
police power. Scarcely any law hut might find shelter uiider such 
assumptions, and conduct, properly so called, as well as con- 
tract, would come' under the nestri^ve sway of the legislature. 
Not only the hours of employees, but the hours of employers, 
could be regulated, and doctors, lawyers, scientists, all profes- 
sional men, as well as athletes and artisans, could be forbidden 
to fatigue their brains and bodies by prolonged hours of exercise, 
lest the fighting strength of the state be impaired. We mention 
these extreme cases because the contentjon is extreme. 

We do iK>t believe in the soundness of the views v^ich uphold 
this law. On the contrary, we think that such a law as this, al- 
though passed in the assumed exercise of the police power, and 
as relat^ to the public health, or the health of the employees 
named, is not within that power, and is invalid. The Act is not, 
within any fair meaning of the term, a health law, but is an illegal 
Interference with the rights of individuals, both employers ^ 
employees, to make contracts regarding labor upon such terms 
as they may think best, or which they may agree upon with the 
other parties to such contracts. Statutes of the nature of that 
under review, limiting the hours in which grown and inteUigent 
men may labor to earn their living, are mere meddlesome inter- 
ferences with the rights of the individual, and they are not saved 
from condemnation by the claim that they are passed in the 
exercise of the police power and upon the subject of the health 
of the individual whose rights are Interfered with, unless there 
be some fair ground, reasonable in and of itself, to say that there 
is material danger to the public health, or to the health of the 
employees, if the hours of labor are not curtailed. . . . 

It was further urged on the argument that restricting the hours 
of labor in the case of bakers was vah'd because it tended to 
cleanliness on the part of the workers, as a man was more apt to 
be cleanly when not overworked, and if deanly then his “output 
was also more likely to be so. ... The connection, if any erist, is 
too shadowy and thin to build any argument for the interference 
of the legislature. If the man. works 10 hours a it is all right, 
but if lOli or 11 his healtii is in danger and his kead may be un- 
healthful, and, therefore, he shall be permitted to do it This, 
we think, is unreasonable and entirely arbitraiy. . . . 

It is impossible for us to shut our eyes to fact that many 
of the laws of this character, while passed under what is claimed 



812 


CONSTITUTIONAL LIMITATIONS 


to be the imlice power for the puipose of protecting the public 
health or welfare, are, in reality, passed from other motives. . . . 

... It seems to us that die real object and puipose were 
simply to regulate the hours of labor between the master and 
his employees (all being men, sui fu/is), in a private business, not 
dangerous in any degree to morals, or in any real and substantial 
degree to the health of the employees. Under such dicumstances 
the freedom of master and employee to contract with each other 
in relation to their employment, and in defining the same, can- 
not be prohibited or interfered with, without vIoktiDg the fed- 
eral Constitution. ' 

The judgment of the Court of Appeals of New York as well as 
that of the Supreme Court and of the County Court of Oneida 
County must be reversed and the case remanded to the County 
Court for further proceedings not inconsistent with this opinion. 

Mr, Justice Hahlak (Mr. Justice Whtte and Mr, Justice Day 
joining with him), dissented, 

... I find it impossible, in view of common experience, to 
say that there is here no real or substantial relation between the 
means employed by the state and the end sought to be accom- 
plished by its legislation. . . . 

[He quotes expert opinion that work under the conditions pro- 
vailmg in bakeshops is highly iDjuiious to health.] 

We judicially hiow that the question of the number of hours 
during which a workman should continuously labor has been, 
for a long period, and is yet, a subject of serious consideration 
among civilized peoples, and by those having special knowledge 
of the laws of heal^. Suppose the statute prohibited labor in 
bakery and confectionery establishments in excess of 18 hours 
each day. No one, 1 take it, could dispute the power of the state 
to enact such a statute. But the statute before us does not em- 
brace extreme or exceptional cases. It may be said to occupy a 
middle ground in Kspett of the hours of labor. What is the true 
ground for the state to take between legitimate protection, by 
legislation, of the public health and liberty of contract is not a 
question easily solved, nor one in respect of which there is or 
can be absolute certainty. There are very few, if any, questions 
in political economy zlmt which entire certainty may be pre- 
dicated. , • , 

I do not stop to consid^ whether any particular view of this 
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economic question presents the sounder fiieory. What pre- 
cise facts are it may be difficult to say. It is enough for the de- 
termination of this case, and it is enough for this Court to know, 
that the question is one about which there is room for debate 
and for an hon^t difference of opinion. There are many reasons 
of a weighty, substantial character, based upon the expenenoe 
of mankind, in support of the theory that, all things considered, 
more than 10 hours steady work each day, from week to week, 
in a bakery or confectionery establishment, may endanger the 
health and shorten the lives of die workmen, thereby diminish- 
ing their physical and mental capacity to serve the state and to 
provide for those dependent upon them. 

If such reasons exist that ought to be the end of this case, 
for the state is not amenable to the judidaiy, in respect of its 
legislative enactments, unless such enactments are plainly, pal- 
pably, beyond all question, inconsistent with the Constitution of 
the United States. . . . Let the state alone in the management 
of its purely domestic affairs, so long as it does not appear be- 
yond all question that it has violated the federal Constitutioii. 
This view necessarily results from the principle that the health 
and safety of the people of a state are primarily for the state to 
guard and protect. . . . 

The judgment, in my opinion, should be affirmed. 

Mr. Justice Holmes dissented. 

1 regret sincerely that 1 am unable to agree with the judg- 
ment in this case, and I thinkdt my duty to express my dissent 

This case is decided upon an economic theory which a large 
part of the country does not enteitauL If it were a question 
whether I agreed with that theory, I should desire to study it 
further end long before making up my mind. But I do not con- 
ceive that to be my duty, because I strongly believe that my 
agreement or disagreement has nothing to do with the ligfit of a 
majority to embody their opinions in law. It is settled by various 
dedsions of this Court that state constitutions and state laws 
may regulate life in many ways which we as legislators might 
think as injudicms or if you like as tyrannical as tiiis, and which 
equally with this interfere with the liberty to contract. Sunday 
laws and usury laws are ancient examples. A more modem one 
is the prohibition of lotteries. The liberty of the dtizen to do as 
be likes so long as he does not interfere with the liberty of others 
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to do tlie same, which has beeD a shibboleth for some well- 
IcDown writers, is interfered with by school laws, by the post 
office, by every state or munlciped institution which takes hia 
money for purposes thought desirable, whether he likes it or not. 

The Fourteenth Amendment does not enact Mr. Herbert 
Spencer^s Social Statics. The other day we sustained the Massa- 
chusetts vaccination law. Jacobson v. Massachusetts, 197 U.S. 11. 
United States and state statutes and decisions cutting down the 
liberty to contract by way of combination are familiar to this 
Court. Northern Securities Ca o. United States, 193 U.S. 197. 
Two years ago we upheld the prohibition of sales of stock on 
margins or for future delivery in the constitution of Gahfomia. 
Otis u. Parker, 187 U.S. 606. The decision sustaining an 8-hour 
law for miners is stfll recent. Holden o. Hardy, 169 U.S. 366. 
Some of these laws embody convictions or prejudices which 
judges are likely to share. Some may not. But a constitution is 
not intended to embody a particular economic theory, whether 
of paternalism and the orga^c relation of the dtizen to the state 
or of laissez faire. It is m^e for people of fundamentally differ- 
ing views, and the accident of our finding certain opinions 
natural and famihar or novel smd even shocldng ou^t not to 
conclude our judgment upon the question whether statutes em- 
bodying them conflict widi die Constitution of the United States. 

General propositions do not decide concrete cases. The deci- 
sion will depend on a judgment or intuition more subtle than 
any articulate major premise. But I think that the proposition 
just stated, if it is aocsepted, will cany us far toward the end. 
Every opinion tends to become a law, I think that the word 
"liberty* in the Fourteenth Amendment is perverted when it 
is held to prevent the natural outcome of a dominant opinion, 
unless it can be said that a rational and fair man necessarily 
would admit that the statute proposed would infringe funda- 
mental principles as they have been understood by the tradi- 
tions of our people and our law. It does not need research to 
show that no such sweeping condemnation can be passed upon 
the statute before us. A reasonable man mi^t think it a proper 
measure on the tcore of health. Men whom I oertainly could 
not pronounce unreascmable^ would uphold it as a first Install- 
ment of a general regulation of the hours of work. Whether in 
the latter aspect it would be open to the charge of inequality I 
think it unnecessary to discuss. 
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Gominent 

We do not believe in the soundness of this kw; statutes which 
seriously limit freedom to contract are mere meddlesome interfer- 
ences. That is the pith of Justice Peddiam's opimon, in which Fuller, 
C.J,, Brewer, Brown, and McKenna, JJ., concxiired. 

The statute makee a moderate rule, supported by e^ert opimon, 
in a field where men reasonably may difi». The rule being pal- 
pably unreasonable, judges have no basis for holding It forbidden by 
the federal ConstitutiOQj it is a matter for state law and policy. This 
is the way three of the dissenting Justices put it. 

If one were to select a list of the roost significant of Justice Holmes' 
opinions, the dissent on the Lochner Case must have a place, how- 
ever brief the list An entire philosophy is compressed into three para- 
graphs. Many men know those sentences by heart. A number of 
Holmes' best remembered opinions in later years were but the applica- 
tion of the Lochner dissent to the circumstaDces of the particular case. 
His point of view has now become a part of the accepted doctrine of 
the Couit. 

The reasonable man. Consider the mode of thought by which he 
would apply the Fourteenth Amendment to legislation challenged as 
lacking "due process of kw." Whether 1 would agree with the statute 
if I were a legislator, be says, has nothing to do with the case. I think 
the question we fudges sl^d ask is this: Would any rational and 
fair man have to adbit that this statute is beyond the bounds of 
reason? Unless the answer must be Yes, then we ought not to bold it 
invalid. 

This hypothetical reasonable person whom Holmes would consult 
is the law's ubiquitous handy man. For instance, take an automobile 
negligence case. The judge does not soy: Members of the jury, each 
of you will consider what he himself would have done in these cir- 
cumstances, and then fudge the defendant accordingly. No, the law 
strives to judge iropenonally, to judge by ol^ective standards. The 
mstruction would be like this: Consider what a reasonably prudent 
man would have done under the circurostancBS of road, weather, etc., 
which prevailed in this case; judge by that test whether the defendant 
was at fault 

Statutes should be tested by standards external to the individual 
Judge, and in the light of the social needs which they were intended 
to meet Each of us has his own deep-seated preferences and, per- 
haps, blind spots, How can the judge immunize l^roself against these 
personal limitations? Holmes' answer ^was to bok away from himself 
to consider whether any fair man must call the act unreasonable. To 
be sure, if Justice Peckham bad consulted this hypothetical fellow the 
response might have been not uninfluenced by the economic opinions 
of Peckbam ^himself; ^still it should have enabled him to do better 
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than to say do not believe in the soundness of the views which 
uphold this law." The fact that four of the Jmtioes thought the 
Statute not unreasoitable should have given pause to the five. 

Holme^ insight. In 1897, while sitting on the Massachusetts bench. 
Holmes said he thougjit that soma courts were reading into the Con« 
stitution new principles >rhich may be generalized into acceptance 
of the economic doctrines which prevail^ about 50 years ago, and 
a wholesale prohihitiOQ of what a tribunal of lawyers does not think 
about light." By a momentous devebponent in judicial decision over 
the decades prior to the Lochner Case, the oonstitutloDBl provision 
diat hfe, liberty, and property shall not be taken without due process 
of law had come to be oonstaued as thou^ it said that state regula- 
tory laws must be reasonable. And judicial notions of what was 
reasonable were apt to be largely subjective. 

Holmes' kept warning that the judges should perform their ftmo- 
lions from a more removed position: 

It is a misfortune if a judge reads bis couscious or uncon- 
scious sympathy with one side or the other prematurely into the 
law, and forgets that what seem to him to be finst principles are 
helievedl^half his fellow men to be wrong. . . . When twenty 
yean ago a vague terror went over the earth and the word 
socialism began to be heard, I thought and still think that fear 
was translated into doctrines that had no proper place in the 
CoDstlhitioii or the common law, [Speeches, littie, Brawn A Go., 
Boston, pb 101.] 

This is from a decision sustaining California’s declaration that con- 
tracts for selling corporate stocks on margin riiould be void-an at- 
tempt to discourage speculation: 

While the courts must exerdse a judgment of their own, it by 
no means is true that every law is void which may seem to the 
judges who pass upon it excessive, unsuited to its ostensible end, 
or based upon conceptions of morality wUh which they disagree. 
Considerable latitude must be allowed for difiereoces of view 
as well as for possible pecuhar conditions which this Court can 
know but imperfectly, if at all. Otherwise a constitution, in- 
stead of embaying only relatively fundamental rules of right, 
as generally understood by all English-speaking oammuiiities, 
would become the partisan of a particular set of ethical or eco- 
nomical opinionf, which by no means are held semper uhiqm et 
ah omnib^. [Otis v. Parker,, 187 U.S, 006, 608 (1903), Brewer 
and Feckham, JJ>r dissenting.] 

^‘Crarate rocks and barherry bushes,'* Gonsld^ this from a little 
essay written in 1918: 
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Ceititude is Dot the test of certainty. We hatve been oock^uie of 
many things that not so. . . . One can not be wrenched 
from the rocky crevices into whkh Ofne has grown for many years 
without feeling that one is attacked in one’s hfe. What we most 
love and revere generally is determined by early associadona. I 
love granite rocks and barberry bushes, no doubt because with 
them were my earliest joys that reach back through the past 
eternity of my life. But ydiile one’s acperienca thus makes cer^ 
tain preferences dogmatic for oneself, recognition of how they 
came to be so leaves one able to see that others, poor souls, may 
be equally dogmatic about something else. And this again means 
scepticism. [‘‘Natural Law," in 32 Harvard Law Review 40 
(1918); CoUeOed Legal fopers, Hazcourt, Brace b. Howe, New 
York, 1920, p. 311.] 

Justice Holmes was a man of doubt, but also a man of faith. In the 
essay just quoted he went on to say that he was content to believe 
"That the universe has in it more than we understand, that the 
private soldiers' have not been told the plan of campaign, or even that 
there is one, rather than some vaster unthinkable to which every 
predicate is an imperdnence ...” A judge who had attained this 
philosophic calm was willing to let democracy leam by Its own mis- 
takes, so long as the mistakes were not ineparable. Moreover, as 
was abundandy illustTated in the history of the Court’s reaction to 
democratic movements, the popular impulse has at times proved 
sounder than the apprehensions of the judges. 

rert-hour day for toomen. In 1908 t^ Court heard Muller o. 
Oregon, 208 U,S. 412, testing the validity of Oregon’s maximum of 
10 hours a day for women in factories and laundries. Louis D. Bran- 
dels argued the constltutioaality of the law. The idea on which a 
"Biandeis brief’ was based was this: if the Justices are going to apply 
the due process clause as meaning "reasonable,’’ then oertainly they 
should know the statute in its context of fact, experience, and sense 
of public need. Accordingly Mr. Brandeis set out the prevalence of 
this type of legislation, also the reports of legislative committees, fac- 
tory inspectors, commissioners of hygiene, a^ the like, at home and 
abroad, all going to show how generally it was believed that long 
hours in industry are injurious to women. The statute was sustained. 
Brewer, J., for a unanimous Court dwelt upon ‘\voman’5 physical 
structure and the perfonnaoce of maternal functions"; also, "history 
discloses the fact that woman has always been dependent upon man.” 

Tcnnhofif day in factories. Then came Bunting v. Oregon, 243 U.S. 
426 (1917), which grew out of an Oregon enactment tW no person 
should be employed in mill or factory for more than XO hours a day 
-with an allowanoe, however, for up to three hours overtime at time 
and one half. McKenna, Holmes, .^y, Pitney, and Clarke, JJ., 5us< 
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tained thd statute. Justice McEenua's ^opinion did ^ootviualce much 
difficulty out of the matter: if there were some blemishes in the law, 
he said, it should be remembered that “New policies are usually 
tentative in their begmniDgs . . . Time may be necessary to fashion 
them to precedent customs and conditions, and as they justify them- 
selves or otherwise they pass from militaiicy to triumph or from ques- 
tion to repeal.” White, C.J., McReynolds, and Van Devanter dissmited 
without opfnloiL Mr. Justice Brandeis, having been engaged in the 
case at the time of his appointment, took no part in its decision. (Pro- 
fessor Frankfurter argued the case for the statute.) 

Minimum wagfi mef. On the same day, April 9, 1917, the case of 
Stettler v. O'Hara, 243 U.S. 629, where the Oregon court had sus- 
tained the minimum wage law, was offinned by an equally divided 
court This meaot that on this question McKenna, J., had joined the 
three who dissented in the Bunting Case, and that Brandeis, J,, did 
not participate. (When die Court is evenly divided it can only affirm 
the Judgment hdow.) We see now that if a properly drawn minimum 
wage statute had come up before the Court as it then stood, in a 
case where Justice Brandeis was free to participate, the dedsbn would 
have been in favor of its constihitionali^. 

Such a statute did come up in Adki^ o. Qiildrens Ho^ital, 261 
U.S. 525 (1923), testing the validity of the District of Columbia mini- 
mum wage law for women and minoni. (Since this was an act of Con- 
gress, it was the due process clause of the Fifth Amendment whidi 
was invoked) Ftoiessor Frankfurter argued another elaborate factual 
brief. But the statute was held invalid by a five-to-three division. 
Justice Sutherland, speaking also for McK^a, Van Devanter, Mo- 
Reynolds and Butler, held the act bad. Taft, C.J., Holmes and San- 
foid voted to sustain. Again Justice Brandeis did not participate, his 
daughter having been on the staff of the miiumum wage board. Hie 
case illustrates how constitutiocal determinations may turn on ad- 
ventitious drcunistaiices. Briefly, the Court of Appeals of the District 
sustained, reheard, and then invalidated, consuming a good deal of 
time because of the absence and return of a judge who was opposed 
to the statute. These doings delayed the appeal to the Supreme 
Court; and when the case finally came up, P^dent Harding bad 
made four new appointments with a net lo^ of one vote, it appears, 
for the validity of minimum wage legislation. Justice Sutherland took 
his stand on the Lodmer Case— sometimes distinguished but never 
disapproved, he declared. The law requires the employer to pay more 
for services than th^ are worth; there is no reasonable relation be- 
tween women's wages and morals: these were some of the proposi- 
tions laid down by the opmion.1 had supposed that Lochner o. New 
Yodr would be allowed a deserved repose, said Holmes, J.; I had 
supposed it was ovenuled sub siknih, said Chief Justice Taft. 

When Taft openly differed with the solid block of ^conservatives,” 



Lochner V. New YoietK 


319 


and wrote a dissenting opimon to say so, that was news indeed. Some- 
what later he lemioded Justice Stone that ''the coodniiity and weight 
of our opinions on important questiona of law should not be broken any 
more than we can help by d^ents.” [ftingle. The Ufe and Times flf 
WlUttun llousQxd Taftt Faziar& Rinehart, Inc., 1939, II, 1049.] 

The majority on the Jusdoe Sutherland now became the ao 
oepted spokesman for the majority of the Court in a memorable series 
of dedsto which returned a Bat No to vaiious legislative attempts to 
oantrol economic enteiprise in the pubhc interest. Starting from the 
postulates of an unregulated economy, he would proceed as though 
proving a proposition in Euclid to demonstrate that the statute in- 
terfered with freedom of ooDtract and so was unconstitutional. In 
Tyson fit Bro. v. Banton, 273 C.S. 418 (1927), New Yoik had limited 
theater ticket brokers to a price of not over 50 cents in advance of 
the price printed on the ticket This was struck down, Holmes, Bran- 
deis, Sanford and Stone, JJ., dissenting, A year Inter came Ribnik v. 
McBride, 277 U.S. 350, where the majority, again through Justice 
Sutherland, held invalid a New Jersey statute regulating die fees 
charged by employment agencies. . , that business,** he said, “does 
not (Mer m subs^tial character from the business of a real-estate 
broker, ship broker, merchandise broker, or ticket broker.'* Justice 
Stone, in a dissenting opinion in which Holmes and Brandeis, JJ., 
concmred, dwelt upon the gross abuses found to be prevalent in 
activity which lived upon the unemployed. When the country 
plunged, a year later, into a great depression, Justice Sutherlnnd’s 
assertion that "An employment agency is essentially a private busi- 
ness” sounded like a counterfeit coda. (We may look ahead for a 
moment to note that in Olsen o. Nebra^ 313 U.S. 236 (1941), a 
case where the state had liinited the charges of employment agencies, 
a unanimous Court pointed out that price firing had subsequently 
been sustained in a number of instances and that the notms of pu[> 
lie policy which Tyson u. Banton and Hlbnlk o. McBride bad read 
into Che Ccatsdtution had now been r^pudiatod.) 

Term after term, with mounting assurance, the majority of the 
Court denied to states the right to try new measures, Ibe magnitude 
of the consequences cannot he judged merely by counting the statutes 
struck down. One should think, too, of the statutes which, thou^ 
never brou^t before the Court, were rendered unenforceable because 
indistinguishable from one held invalid. Further than that, there was 
die mcriculable effect upon legislatures of this persistent negation of 
essential powers. Chief Justice Taft, who f^yned upon dissents 
and sought to ^^nass the court,** said that he counted upon "Van" and 
"Mao" and Sutherland and Butler and Sanford to steady the boat 
(Holmes, Brandeis and Stone were the boat rockers). Holmes, he said, 
was "a very poor constitutional lawyer"; Stone he did not “altogether 
consider safe." [Ibid. II, 909. 1944] 



320 


CONSTITUTIONAL LIMITATIONS 


“The culmiTiation of the amstitutiondl festratnts!* Tills ultracan- 
servative movement waa sustained to the point where the Court had 
lost all touch with the dominant thought of the country. The turning 
poiDt came In I937» when a number of constitutional dams gave way. 
Justice Van Devaoter retired, soon to be followed by Justice Suthe^ 
land. In memorial proceedings on Justice Sutherhmd, held in the 
Supreme Court in 1944, Chief Justice Stone observed: 

The period from the close of the Civil War to the time of 
Justice Sutherland's retirement constitutes an epoch in our con- 
stitutional history and in the history of this Court That period 
saw the adoption of the Fourteenth Amezxhnent, the expansion 
and, so far as we can now see, the culmination of the constitu- 
tional restraints of due process on state action In the field of 
business and economics. We already biow that during the 16 
years when Justice Sutherland served on this Court he exercised 
a profound Influence on the development of constitutional law, 
and especially on the interpretation of the Fourteeuth Amend- 
ment. But only when that period is viewed with the perspective 
which time alone can give to historic trends and events, will it 
be possible to appraise the permanenoe and the extent of that 
influence. 

Sutherland arid Bnndeis on experiment. Justice Sutherland used 
to say that his was a type of mind *'to put a great deal of faith in 
experience and very little in mere experiment’' A case in point is 
New State Ice Co. o. Liebmann, 285 U.S. 262 (1932). Oklahoma, with 
a view to stabilizing the ice business, enacted that no one might start 
a new ice plant until he had obtained from the Corporation Commis- 
sion a certificate of convenienoe and necessity. This, said Sutherland, 
J., was an unreasonable and arbitraiy mtexferenco which could not 
be saved from theioandemnatioa of the Fourteenth Amendment by 
calling it an e?^)eriment. Justioe Biandeis (and Justice Stone) dJ^ 
sented. We may surmise that Brandeds himself did not regard this 
particular control as a very brilliant experim^t in social planning. But 
he pointed out that the long-continued depression had threaten^ our 
economic structure^ and that some thcnightful men of wide busi- 
ness experience believed that stabilization was impossible without 
some control on the embaiidng of new capital in industries which 
already had a capacity in excess of demand. Justice Brandeis-whose 
mastery of industr^il problems was far greater than that of any of 
his ooUeagoes-thought the e^jeriment should have a chance. He said: 

Whether that view is sound nobody knows. Hie objections to 
the proposal are obvious and grave. The remedy might bring 
evils worse than the present disease. The obstades to success 
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seem insuperablsw The eoonomio and sodd sciences are largdy 
uncharted eeas. We have been none too successful In the modest 
essays in economic control already entered upon. The new piCH 
posd involves a vast extension of the area of control. Merely to 
acquire the knowledge essootial as a basis for the exerdse of 
this multitude of judgments would be a fonnidable task; and 
each of the thousands of these judgments would call for some 
measure of prophecy^ Even more senous are the obstacles to 
success inherent in the demazKls which executian of the project 
would make upon human bitelhgence and upon the character of 
men. Man is weak and his judgment is at best fallible. 

Yet the advances in the exact Mnefooes and the achievements 
in Inventioo remind us that the seemingly impossible sometimes 
happens. There are many men now li^g who were in the 
habit of using the age-old expressioo: is as impossible as 

flying." The ^coveries in physical science, the triumphs in in- 
ventiaD, attest the value of process of trial and error. In large 
measure, these advances have been due to experimentatian. In 
those fields experimentation has, for two centuries, been not only 
free hut encouraged. Some people assert that our present plight 
is due, in part, to the limitations set by courts upon experimenta- 
tion in the fields of social and economic sdence; and to the dis- 
cauiagment to which proposals for betterment there have been 
subjected otherwise. There must be power in the states and the 
nation to remold, through experimentatioD, our economic prao- 
tioes and institutions to meet changing social and economic 
needs. I cannot believe that the facers of the Fourteenth 
Amendment, or the states which ratified it, intended to deprive 
us of the power to anrect the evils of technological unemploy- 
ment and excess productive capacity which have attended ^o- 
gress in the useful arts. 

To stay experimentation in things social and economic is a 
grave respoa^ibHHty. Veniai cf the light to azpakaeat my be 
fraught widi serious consequences to die notion. It is one of the 
happy incideDts of the fedaal system that a single courageous 
state may, if its citizens choose, serve os a laboratory; and try 
novel sodal aod economic experiments without risk to the rest 
of die country. This Court has the power to prevent an experi- 
ment. We may strike down the statute which embodies it on the 
grouiKl that, in out opinion, the measure is arbitrary, capridous 
or unreasonable. Wd have power to do this, because the due 
process clause has been held by the Court applicable to matters 
of substantive law as well as to matters of procedure. But in> 
the exercise of this high power, we must be ever on our guard, 
lest we erect our preludices into legal principles. If we would 
guide by the light of reason, we must let our minds be bold. 
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WEST COAST HOTEL CO. i?. PARRISH 
300 U,S. 379, 57 S.a 578, 81 L.Ed. 703 (1937). 

Appeal £rom the Supreme Court of the State of Washington. 
Introductior 

The New York legislature enacted in 1933 a minimum wage kw 
for women in industry. Two elements vnxe to be considered: the 
reasonable value of the services and the minimum requirements for 
health, hlorehead v. Tipaldo, 298 U.S. 587 (193G), was brought to 
determine whedier the statute would pass muster with the Court. It 
was evident at the outset that there were four votes against and 
throe to sustaiuj Chief Justice Hu^es could bo expected to uphold 
the Act; Justice Roberts, on whichever skio ho voted, would surely 
be with the ma|ority. Sk states appeared as amici curiae to urge that 
minimum wage legislation be sustained. Naturally enough, counsel 
defending the Act wished to make it easy for a majority to sustain it 
in spite of the Adkins precedent, and so stressed the point that this 
law took account of value as well as need. 

Justice Roberts went with Justices Von Devanler, McReynolds, 
Sutlierland and Butler, In an opinion which was less than candid, 
Butler, J., said substantially this: You have argued that this statute is 
better than that in the A^ns Case; we thii^ it is not; and, taking 
tlie view that you did not ask us to leoonsider the Adkins judgment 
but only to say that this statute is distinguishable, we hold New York's 
act invalid without examining anew the underlying constltutioiial 
qiiesUnn. This was not candid because counsel bad made it voy 
clear that they were urging that the Act be upheld either by dis- 
tinguisliiiig or by oieiniling the Adkins Case. 

Morehead o. Tipaldo was decided on June 1, 1936, the last day 
of the tenn. It came os very bod news, for it implied that' a federal 
statute to put a floor under wages would likewise be invalid in the 
eyes of a majority of the Court, 

On February 5, 1937, President Roosevelt sent to Congress his mes* 
sage proposing a Reorganization of the federal judicial system. The 
central feature of the plan was .the addition of one judge for every 
judge who having attained the hge of 70 did not resign or retire within 
six months. 

The Court at that time had under advisement the case of West 
Coast Hotel Co. o. Fairish, involving the comtihitionality of a mini- 
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mum wage law the slate of Washington. On March 29 a deci- 
sion was armoimi^ sustaining the statute. Justice Roberts coming 
over to join the four Justices who had dissented in Morehead o. 
Tipoldo. Chief Justice Hughes wrote an opinion in which he did his 
to preserve the appearance of consistency in the shift 
On the same day certain features of the Railway labor Act were 
sustained in Virginian Ry. Co. e. System Federation No. 40. A fort- 
night later the Court sustained in National Labor Relations Act. 
In May the Sodal Security Act was held constitutional. 

At ^ doss of the term in June, Justice Van Devanter retired. Like 
Justice Sutherland, he had "made his own samething of the tradition 
and outlook of the pioneer West/' These words of Chief Justice 
Stone, fnnn the bench, indicate in a measure why the oonoentiocis of 
public policy which Justice Van Devanter held so firmly ^ve^e out of 
accord with the needs of a complex industrial society in the throes of 
its worst eamomic dislocation: 

He saw and was a part of the e^anslon of free enterprise in 
the devdopuieut of the new world tying beyond the Mississippi. 

It was a period when, more than any other in our history, men 
were the masters of ^eir fate. They sought the great West to 
build homes, acquire property, and establish orderly communi- 
ties. As good citizens they were zealous to put doira the Imv- 
lessness of the himtier and to establish laws and courts \duch 
would insure the safety of persons and property. Beyond that 
they asked only for that most natural and characteristic of privi- 
leges in Q thloly settled exjuntry-the right to ba let alone. Theirs 
was tiie philosophy that that government governs best which 
governs least, a philosophy not without its effect upon Justice 
Van Devantei’s appraisal of the fuactioos of goverament under 
tlte restraints of a written constitutioa. 

Opinion 

Mr, Chief Justice Hughes delivered the opinion of the Court 
This case presents the question of the constitutional validity 
of the minimum wage law of the state of Washmgton [enacted 
in 1913]. . . . It provides: 

*^ec. 1. The welfare of the state of Washington demands that 
women and minors be protected from conditions of labor which 
have a pernicious effect on their health and Aorals. The state 
of Washington, therefore, exercising herein its police and sov- 
ereign povrer declares that inadequate wages and unsanitary con- 
ditions of labor exert such pernicious effect. 

"Sec. Pi. It shall be unlawful to empby women or minors in 
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any industry or occupation within the state of Washington under 
oonditions of labor detrimental to their health or morals; and 
it shall be nnlawful to employ women workers in any industry 
within the state of Washin^on at wages which are not adequate 
for their maintenance. 

^^Sec. 3. Ibere is hereby created a commission to be known as 
the industrial Welfare Comiiussion^ for the state of Washing- 
ton, to establish sudi standards of wages and conditions of labor 
for women and minors employed within the state of Washing- 
ton, as shah be held hereunder to be reasonable and not detri- 
mental to health and morals, and which shall be sufficient for 
the decent maintenance of women." fFnrther provisions estab- 
lished the procedure, by hearing and conference, whereby mini- 
mum wages were to be fixed for various accupations.] 

The appellant conducts a hotel. The appellee Elsie Parrish 
was employed as a chambermaid and (with her husband) 
brought this suit to recover the difference between the wages 
paid her and the minimum wage fixed pursuant to the state law. 
The minimum wage was $14.^ per week of 48 hours. The ap- 
pellant challenged the Act as repugnant to the due process clause 
of the Fourteenth Amendment of the Constitution of the United 
States. The Supreme Court of the state, reversing the trial court, 
sustained the statute and directed judgment for the plain- 
tiffs, . . . 

The appellant relies upon the decision of this Court in Adkins 
0 . Childien's Hospital, 261 U.S. 525, whic^ held invalid the Dis- 
trict of Columbia Minimum Wage Act, which was attacked under 
the due process clause of the Fifth Amendment . , . [The court 
considers the ground on which the majority placed the decision 
in Morehead v, Tipaldo, and concludes that the constitutional 
question not deemed to bo open in that case is open and neces- 
sarily presented here. It reviews the history of the minimum wage 
question in the Supreme Court.] 

The principle which must control our decision is not in doubt. 
The constitutional provision invoked is the due process clause 
of the Fourteenth Amendment governing the states, as the due 
process clause invoked in the Adkins case governed Congress, 
la each case the^violation alleged by those attacking iriinfmiTm 
wage regulation for women* is deprivation of freedom of con- 
tract. What is diis freedom? The Constitution does not speak of 
freedom of contract, It speaks of liberty and prohibits the de- 
privation of hberty without due process of law. In prohibiting 
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tliat depiivatioD the Coostitutioa does not recognize an abso- 
lute and imcODtroUablo liberty. Liberty in each of its phases has 
its history and connotation. But the liberty safeguarded is liberty 
in a social organization which requires the protection of law 
against the evils which menace the health, safety, morals and 
welfare of the people. Liberty under the Constitution is thus nec- 
essarily subject to the restraints of due process, and regulation 
which is reasonable in relation to its subject and is ad^ted in 
the interests of the community is due process. 

This essential limitation of liberty In general governs free- 
dom of contract in particular. More than 25 yean ago we set 
forth the applicable principle in these words, after referring to 
the cases where the liberty guaranteed by the Fouite^b 
Amendment had been broadly described: 

"But it was recognized in the cases cited, as in many others, 
that freedom of contract is a qualified and not an absolute right. 
There is no absolute freedom to do as one wills or to contract 
as one chooses. The guaranty of liberty does not withdraw from 
legislative supervision that wide department of activity which 
consists of the making of contracts, or deny to government the 
power to provide restrictive safeguards. Liberty implies the ab- 
sence of arbitrary restraint, not immunity from reasonable regu- 
lations and prohibitions imposed in the interests of the com- 
munity.*' Chicago, B. & Q. B. Co, v, McGuire, 219 U.S. 549, 567, 

This power under the Constitution to restrict freedom of con- 
tract has had many illustrations. That it may be exercised in the 
public interest with respect to contracts between employer and 
employee is undeniable. Thus statutes have been sustained limit- 
ing employment in underground mines and smelters to 8 hours a 
day; in requiring ledemption in cash of store orders or other 
evidences of indebtedness issued in the payment of wages; in 
forbidding the payment of seamen's wages in advance; in mak- 
ing it unlawful to contract to pay miners employed at quantity 
rates upon the basis of screened coal instead of the weight of 
the coal as originally produced in the mine; in prohibiting con- 
tracts limiting liability for injuries to employees; in limiting 
hours of work of employees in manufacturing establishments; and 
in maintaining workmen s compensation laws. In dealing with 
the relation of employer and employed, the legislature has nec- 
essarily a wide field of discretion In order that there may be 
suitable protection of health and safety, and that peace and good 
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order may be promoted thmu^ regulations designed to insure 
wholesome conditions of work and freedom from opprcssioiL 

The point that has been strongly stressed that addt employees 
should be deemed competent to make their own contracts was 
decisively met nearly 40 years ago in Holden o. Hardy, 169 U.S, 
360, wh^ wo pointed out the inequality in the footing of the 
parties. We said: 

*The legislature has also recognized the fact, which the ex- 
perience of legislators in many states has corroborated, that the 
propiiebrs of these establishments and their operatives do not 
stand upon an equality, and that their interests are, to a certain 
extent, conflicting. The former naturally desire to obtain as much 
labor os possible from their employees, while the latter are often 
induced by the fear of discharge to conform to regulatioiis which 
their judg^nent, fairly exercised, would pronounce to be detri- 
mentd to their health or strength. In other words, the proprietors 
lay down the rules and the laborers are practically constrained 
to obey them. In such cases self-interest is often an unsafe guide, 
and the legislature may properly interpose its authority.'' 

And we added that the fact ''that both parties are of full age 
and competent to contract does not necessarily deprive the state 
of the power to interfere where the parties do not stand upon an 
equality, or where the public health demands that one party to 
the cjontract shall be protected against himself,*' “The state still 
retains an interest in his welfare, however reckless he may be. 
The whole is no greater than the sum of all the parts, and when 
the individual health, safety, and welfare are sacrificed or neg- 
lected, (he state must suffar.** 

It is manifest that this established principle is peculiarly ap- 
plicable in relation to the employment of women in whose pro- 
tection the state has a special interest That phase of the subject 
received elaborate consideration in Muller o. Oregon (1908), 208 
U.S. 412, where the Gonstitutional authority of the state to limit 
the working hours of women was sustained We emphasized the 
consideration that "woman's physical structure and the perform- 
ance of maternal functions place her at a disadvantage in tiie 
struggle for sub^tence" and that her physical well being “be- 
comes an object of public interest and care in order to preserve 
the strength and vigor of thS race." We emphasized the need of. 
protecting women against oppression despite her possession of 
contractual rights. We said that “thou^ limitations upon per- 
sonal and contractual rights may be removed by legislation, there 
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is that in her disposition and habits of life which will iterate 
against a full assertion of those ri^ts. She will still be where 
some legislation to protect her seems necessary to secure a real 
equality of right* Hence she was ^properly placed in a class 
by herself, and legislation designed (or her protection may be 
sustained even when like legislation is not necessary for men 
and could not be sustained.” We concluded that the limitations 
which the statute there in question '^placed upon her contractual 
powers, upon her right to agree with her employer as to the 
time she shall laboi^ were "not imposed solely for her benefit, 
but also largely for the benefit of all ” , , . ' 

This anay of precedents and the principles they applied were 
thought by the dissenting justices in the Adkins Case to demand 
that the minimum wage statute be sustained. The validity of the 
distinction made by the Court between a minimum wage and a 
maximum of hours in limiting liberty of contract was especially 
challenged. 261 U.S. at p. 564. That challenge persists and is 
without any satisfactory answer. As Chief Justice Taft observed; 
Tn absolute freedom of contract the one term is as important as 
the other, for both enter equally into the consideration given and 
received; a restriction as to one is not any greater in essence 
than the other, and is of the same Idud. One is the multiplier 
and the other the multiplicand,” And Mr. Justice Holmes, while 
recognizing that ''the distinctions of the law are distinctions of 
degree,” could "perceive no difference in the kind or degree of 
interference with liberty, the only matter with which we have 
any concern, between tiie one case and the other. The bargain 
is equally affected whichever half you regulate.” . . . 

The minimum wage to be paid under the Washington statute 
is fixed after full consideration by representatives of employers, 
employees and the public. It may be assumed that the minimum 
wage is fixed in consideration of the services that are performed 
in the particular occupations under normal conditions. Provi- 
sion is made for special licenses at less wages in the case of 
women who are incapable of full service. The statement of Mr. 
Justice Holmes in the Adidns Case is pertinent: This statute does 
not compel anybody to pay anything. It simply forbids employ- 
ment at rates below those;fixed as the minimufe requirement of 
health and right living. It is safe to>assiune that women will not 
be employed at even the lowest wages allowed unless they earn 
them, or unless the employer's business can sustain the burden. 
In short the law in Its character and operation is like hundreds 
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of schcalled police laws that have been upheld.” 261 U.S. at p. 
670. And CHef Justice Taft forcibly pointed out the considera- 
tion which is basic in a statute of this character: "Legislatures 
which adopt a requirement of maximuin hours or minimutn 
wages may be presumed to believe that when sweating em- 
ployers are prevented from paying unduly low wages by posi- 
tive law they will continue their business, abating that psit of 
their profits, which were wrung from the necessities of their em- 
ployees, and will concede the better terms required by the law; 
and that while in individual cases hardship may result, the re- 
striction will enure to the benefit of the general class of em- 
ployees in whose interest the law is passed and so to that of the 
community at large.” Ibid, at p. 563. 

We thii^ that die views thus expressed are soUnd and that the 
decision in the Adkins Case was a departure from the true appli- 
cation of the principles governing the regulation by the state of 
the relation of employer and employed. Those principles have 
been reinforced by our subsequent decisions. . . In Nebbia 
0 , New York, 291 U.S, 502, dealing with the New York statute 
providing for miniTnnm prices for milk, the general subject of the 
regulation of the use of private property and of the making of 
private contracts received an exhaustive exammation, and we 
again declared that if such laws "have a reasonable relation to a 
proper legislative purpose, and are neither aibitrary nor discrim- 
inatory, the requirements of due process are satisfi^”; that "with 
the wisdom of the policy adopted, with the adequacy or prac- 
ticability of the law enacted to forward it, the courts are bodi in- 
competent and unauthorized to deal”; that "times without num- 
ber we have said that the legislature is primarily the judge of the 
necessity of such an enacteent, that every possible presumption 
is in favor of its validity, and that thou^ the couri may hold 
views inconsistent with tiae wisdom of the law, it may not be an- 
nulled imless palpably in excess of legislative power.” Ibid. 291 
U.S.502,atpp,537,538, 

With full reooguitiou of the earnestness and vigor which char- 
acterize the prevaiHng opinion in the Adkins Case, we find it 
impossible to reconcile tiiat ruling with these well-coDsideied 
declarations. What can be closer to the public interest than the 
health of women and their protection from unscrupulous and 
overreaching employers? And if the protection of women is a 
legitimate end of the exercise of state power, how can it be said 
that the Tequiiement of the payment ^ a minimum wage fairly 
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fixed in ord^ to meet the very necessities of existence is not an 
admissible means to that end? The legislature of the state was 
clearly entitled to consider the situatiou of women in employ- 
ment, the fact that they are in the class receiving the least pay, 
that their bargaining power is idatively weak, and that they are 
the ready victims of those who would tale advantage of their 
necessitous circumstances. The legislature was entitled to adopt 
measures to reduce the evils of the "sweating system " the ex- 
ploiting of worlceis at wages so low as to be insufficient to meet 
the bare cost of living, thus making their very helplessness the 
occasion of a moat injurious oompedtioiL The legislature had the 
right to consider that it$ minimum wage requirements would 
be an important aid in carrying out its policy of protection. The 
adoption of similar requirements by many states evidences a 
deep-seated conviction both as to the presence of the evil and 
as to the means adapted to check it Legislative response to that 
conviction cannot be regarded as arbitrary or capiidous and that 
is all we have to decide. Even if the wisdom of the policy be re- 
garded as debatable and its effects uncertain, still the legislature 
is entitled to its judgment. 

There is an additional and compelling consideration which re- 
cent economic experience has brought into a strong light The 
exploitation of a class of workers who are in an unequal position 
with respect to bargaining power and are thus rdatively de- 
fenseless against the denial of a living wage is not only detri- 
mental to their health and well-being but casts a direct burden 
for their support upon the communify. What these workers lose 
in wages the taxpayers are called upon to pay. The bare cost of 
living must be met. We may lake judid^ notice of the un- 
paiallekd demands for relief which arose during the recent period 
of depressioa and still continue to an alarming extent despite 
the degree of economic recovery which has been achieved. It is 
unnecessary to edte official statistics to establish what is of com- 
mon knowledge through the length and breadth of the land. 
While in the instant case no factual brief has been presented, 
there is no reason to doubt that the state of Washington has 
encountered the same sodal problem that 1$ present elsewhere. 
The community is not bound to provide what is fii effect a subsidy 
for uDconscionahle employers. The community may direct its 
lawmaking power to correct the abuse ^ch springs from their 
selfish disregard of the public interest. The argument that the 
legislation In question constitutes an arbitrary discrimination. 
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because it does not extend to men, is unavailiDg. This Court has 
frequently held that the legisktive authority, acting within its 
proper field, is not bound to extend its regulation to all cases 
which it might possibly reach. The legislatmie "is free to recog' 
iii 2 e degrees of harm and it may confine its restrictions to those 
classes of cases where the need is deemed to be clearest.” If 
"the law presumably hits the evil where it is most felt, it is not 
to be overthrown because there are other mstances to which 
it might have been applied.” There is no “doctrinaire require* 
ment” that the legislation should be couched in all embracing 
terms. . . . 

Our conclusloQ is that the case of Adkins v, Children's Hos- 
pital, 261 U.S. 525, should be, and it is, overruled. The judgment 
of the Supreme Court of the State of Washington is affirmed. 

Mr. Justice Suthkhland (Mr. Justice Van Devanteei, Mr. Jus* 
tice McRi:¥nolds, and Mr. Justice Btttler concurring with him), 
dissented. . , . 


VILLAGE OF EUCLID o. AMBLER REALTY CO, 

272 U.S. 365, 47 S.Ct 114, 71 LEd. 303 (1926). 

Appeal from the District Couit of the United States for the Northern 
District of Ohio. 


Introduction 

When we look about us today and observe the many public prob- 
lems incident to urban development-the control of automobile traffic, 
for example— the necessity for municipal zoning seems so evident as 
to need do defense. How could wo ever have managed if , the Euchd 
Case, sustaining the constitutionality of a zoning ordinance, hod been 
decided the other way? The fact is that a majority of the Court orig- 
inally voted to hold Ae ordinance invalid under the Foorterarfh 
Amendment, Justice Sutherland was assigned the task of preparing 
the opinion. But fte dissenting Justices, notably Stone, J., persisted 
in their arguments and for once shook Justice Sutherland's convic- 
tions. He asked that n reargument be had and eventually changed his 
mind. [McCormack, “A Law Clerk's Recollections, ” 46 CofumfL Law 
Review 710, 712. This is the Harian Fiske Stone memorial number of 
September 1946.] In the end the Court held that zoning was consti- 



331 


Village of Euclid Ambleh Realty Co. 

tutionally peimiasible. Van Devanter, McReynoIda, and Butler, JJ., 
dissenting without opinion. It was a dose calll 

Ophuon 

Mr. Justice Suthkhlakd delivered the opinion of the Court. 

The Village of Euclid is an Ohio munidpal coiporation. It ad- 
joins and practically is a suburb of the city of Cleveland, :ts 
estiiDated population is between 5000 and 10,000, and its area 
from 12 to 14 square miles, the greater part of which is farm 
lands or unimproved acreage. It lies, roughly, in the form of a 
parallelogram measuring approximately Sile ndles each way. East 
and west it is traversed by three principal highways: Enclid 
Avenue, through the southerly border, St. Qalr Avenue, through 
the oentiul portion, and Lake Shore Boulevard, through the 
northerly border, in close proximity to the shore of Lake Erie. 
The Niiel Plate railroad lies from 1500 to 1800 feet north of 
Euclid Avenue, and the Lake Shore railroad 1600 feet farther 
to the north. The three highways and the two lailroads are sub- 
stantially parallel 

Appellee is the owner of a tract of land containing 68 acres, 
situated in the westerly end of the village, abutting on Euclid 
Avenue to the south and the Nickel Plate railroad to the north. 
Adjoining this tract, both on the east and on the west, there have 
been laid out restricted residential plats upon which residences 
have been erected. 

On November 13, 1922, an ordinance was adopted by the vil- 
lage council, establishing a comprehensive zoning plan for regu- 
lating and restricting fhe location of trades, industries, apartment 
houses, two-family houses, single family houses, etc., the lot 
area to be built upon, the size and bd^t of buildings, etc. 

The entire area of the village is divided by ±e ordinance into 
six classes of use districts, denominated U-1 to U-6, inclusive; 
three classes of height districts, denominated H-I to in- 
clusive; and four classes of area districts, denominated A— 1 to 
A— 4, inclusive. The use districts are classified in respect of the 
buildings which may be erected ^tbm their respective limits, 
as follows: U-1 is restricted to single family dwellings, public 
parks, water towers and reservoirs, suburban and intemrban elec- 
tric railway passenger stations and lights of way, and farming, 
noncommerdal greenhouse nurseries, and truck gardening; U-2 
is extended to include two-family dweUiugs; U-^ is further ex- 
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tended to include apartcneat houses, hotels, churches, schools, 
public libraries, museums, private clubs;, community-center build- 
ings, hospitals, sauitariuins, public playgrounds, aud lecreation 
buildings, and a dty hall and courthouse; [and so on, U— 6 ad- 
mitting of the most general use.] , . , 

Appellee*s tract of land comes under U-2, U-^, and U-0. . , » 

Before proceeding to a consideration of the case, it Is neces- 
sary to determine the scope of the inquiry. The bill alleges that 
the tract of land in question is vacant and has been held for 
years for the purpose of selling and developing it for industrial 
uses, for which it is especially adapted, being immediately in the 
path of progressive ii^ustrld development; that for su^ uses 
it has a jnarl^t value of about $10,000 per acre, but if the use be 
limited to residential puiposes the marlcet value is not in excess 
of $2500 per acre; that the first 200 feet of the parcel back from 
Euclid Avenue, if unrestricted in respect of use, has a value of 
$150 per front foot, but if limited to residentid uses, and or- 
dinary mercantile business be excluded therefrom, its value is 
Dot in excess of $50 per front foot . , , 

The record goes no farther than to show, as the lower court 
found, that the normal and reasonably to be expected use and 
development of that part of appellee's land adjoining Euclid 
Avenue is for generd trade and commercial puiposes, particu- 
larly retail stores and like establishments, and that the nonnd 
and reasonably to be expected use and development of the resi- 
due of the land is for industrial and trade purposes. . , . 

, . , The effect of the allegations of the bOl is that the ordi- 
nance of its own force operates greatly to reduce the value of 
appellee's lands and destroy their marketability for industrial, 
commeidal, and residentid uses, and the attack is directed, not 
against any specific provision or provisions, but against the ordi- 
nance as an entirety. Assuming the premises, the existence and 
maintenance of the ordinance in effect constitutes a present in- 
vasion of appellee’s property rights and a threat to continue it 
Under these circumstances, the equitable jurisdiction is 
clear. . . . 

Building zone laws are of modem origin. They began in this 
country about 2^ yean ago. Until recent years, urban life was 
comparatively simple; but, with the great increase and concen- 
tration of potation, problems have developed, and constantly 
are developing, which require, and will continue to require, ad- 
ditiond restrictions in respect of the use and occupation of 
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private lands in urban communities. Regulations, the wisdom, 
neoessity. and validity of which, as applied to eidsting conditions,' 
are so apparent that they are now unifonnly sustained, a cen* 
tury ago, or even half a centuty ago, probably would have been 
rejected as arbitrary and oppressive. Such regulations are sus- 
tained, under the complex conditions of our day, for reasons 
analogous to those which justify traffic regulations, which, he^ 
fore the advent of automobiles and rapid transit street railways, 
would have been oondemned as fatally axbitraiy and unreason- 
able. And in this there is no inconsistency, for, while the mean- 
ing of oonstitutional guaranties never varies, scope of their 
application must expand or contract to meet the new and dif- 
ferent conditions which are constantly coming within the field 
of their operation. In a changing world it is impossible that it 
should be otherwise. But although a degree of ^sticity is thus 
imparted, not to the fTi^^ but to the application of constitu- 
tional piindples, statutes and ordinances, wMch, after giving due 
weight to the new conditions, are found clearly not to conform 
to the Constitution, of eouise, must fall 
The ordinance now under review, and all shnilar laws and 
regulations, must find their justification in some aspect of the 
police power, asserted for the public welfare. The line which in 
this field separates the legltiniate from the illegitimate assump- 
tian of power Is not capable of precise delimitation. It varies 
with dreumstanoes and conditions. A regulatory zoning ordi- 
nance, which would be clearly valid as applied to the great 
cities, might be clearly Invalid as applied to rural communities. 
In solving doubts, the maxim “jib i^ere tuo ut cihenttm non 
laedas” [“so use your own property as not to harm that of an- 
other^], which lies at the foundation of so much of the common 
kw of nuisances, ordinarily will furnish a fairly helpful clew. 
And the law of nuisances, likewise, may be consulted, not for 
the purpose of controHing, but for the helpful aid of its analogies 
In the process of ascertaining the scope die power. Thus the 
question whether the power to forbid the erection of a building 
^ a particular kind or for a particular me, like the question 
whether a particular thing is a nuisance, Is to be determined, not 
by an abstract consideration of the building *or of the thing 
considered apart, but by considering it in connection with the 
circumstances and the locality. A nuisance may be merely a 
right thing in the wrong place, like a pig in the parlor Instead of 
the barnyard. If the validity of the le^slatlve classification for 
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zoning purposes be fairly debatable, the legislative judgment 
must be alhMed to control Radioe o. New York, 264 U.S. 292, 
294, 

There is no serious difference of opinion in respect of the 
validity of laws and regulations fixing the hei^t of buildings 
within reasonable limits, the chaiacter of materials and methods 
of construction, and the adjoining area which must be left open, 
in Older to minimize the danger of fire or collapse, the evils of 
overcrowding and the like, and excluding from residential sec- 
tions offensive trades, industries, and structures likely to create 
nuisances, See Welch o. Swasey, 214 U.S. 91; Hadacheck o. Los 
Angeles, 239 U.S. 394; Heinman o. Little Rock, 237 U.S. 171; 
Cusack Co. n. City of Chicago, 242 U.S. 326, 529, 530. 

Here, however, the exclnsion is in general terms of all indus- 
trial establishments, and it may thereby happen that not only 
offensive or dangerous industries will be excluded, but those 
which are neither offensive nor dangerous will share the same 
fate. But this is no more than happens in respect of many prac- 
tice-forbidding laws which this Court has upheld, although 
drawn in general terms so as to include individual cases that 
may turn out io be innocuous in themselves. Hebe Co. o. Shaw, 
243 U,S, 297, 303; Pierce Oil Goip. 0. City of Hope, 248 U.S. 
498, 500. The indusiou of a reasonable margin, to insure ef- 
fective enforcement, will not put upon a law, otherwise valid, 
the stamp of invalidity. Such laws may also find their justifica- 
tion in the fact that, in some fields, the bad fades into good 
by such insensible degrees that the two are not capable of being 
readily distinguished and separated in terms of legislation. In the 
light of these considerations, we are not prepared to say that 
the end in view was not sufficient to justify the general rule of 
the ordinance, although some industries of an inoocent char- 
acter might fall within the proscribed dass. It cannot be said 
that the ondinanoe in this respect "passes the bounds of reason 
and assumes the character of a merely arbitrary fiat." Purity 
Extract Co. v. Lynch, 226 U.S. 192, 204. Moreover, the restrictive 
provisions of the ordinance in this particular may be sustained 
upon the pimdpLes applicable to the broader exclusion from 
residential distri^ of ^ business and trade structures, presently 
to be discussed. ... ■ 

We find no difficulty in sustaining restrictions of the kind thus 
far reviewed. The serious question in the case arises over the 
provisions of the ordinance excluding from residential districts 
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apartment houses, business houses, letedl stores and shops, and 
other like establishments. This question involves the validity of 
what is really the crux of the more recent zoning legislation— 
namely, the creation and maintenance of residential districts, 
from which business and trade of every sort, inchiding hotels 
and apartment houses, are excluded. Upon ^at question this 
Court has not thus far spoken. The decisions of the state courts 
are numerous and conflicting; but those which broadly sustain 
the power greatly outnumber those which deny it altogether or 
narrowly limit anu it is very apparent that there is a con- 
stantly increasing tendency in the direction of the broader view. 
Wo ^all not attempt to review these decisions at length, but 
content ourselves with citing a few as fllustrative of all. . . . 

The matter of zoning has received much attention at the hands 
of commissions and experts, and the results of their investiga- 
tions have been set fo^ in comprehensive reports. These re- 
ports, which bear every evidence of painstaking consideration, 
concur in the view that the segregation of residential, business 
and industrial buildings will make it easier to provide fire appa- 
ratus suitable for the character and intensity of the develop- 
ment in each section; that it will iucxease the safety and security 
of home life, greatly tend to prevent street accidents, especially 
to children, by reducing the traffic and resulting confusioD in 
residential sections; deaease noise and other conditions which 
produce or intensify nervous disorders; preserve a more favor- 
able enviionment in which to rear children, etc. With particular 
reference to apartment houses, it is pointed out that the develop- 
ment of detached house sections is greatly retarded by the com- 
ing of apartment houses, which has sometimes resulted in de- 
fitioymg the entlie section icfi private house piurposcs; that in 
such sections very often the apartment house is a mere para- 
site, constructed in order to take advantage of the open spaces 
and attractive sunuundings created by the residential character 
of the district. Moreover, the coming of one apartment house 
is followed by others, interfering by tiieir height and bulk with 
the free diculation of air and monopolizing the rays of the sun 
which otherwise would fall upon the smaller homes, and bring- 
ing, as their necessazy acGompanimenb, the tiistuibing noises 
incident to zncieased traffic and business, and the occupation, 
by means of moving and parked automobiles, of larger portions 
of the streets, thus detracting from their safety and depriving 
childTen of the privilege of quiet and open spaces for play, en- 
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joyed by those in more favored localities-uiitil, finally, the resi- 
dential character of the neighbodiood and its desirability as a 
place of detached residences are utterly destroyed Under these 
circumstances, apartment houses, whidi in a different environ- 
ment would be not only entirely unobjectionable but highly de- 
sirable, come very near to being nuisances. 

If these reasons, thus summarized, do not demonstrate the 
wisdom or sound policy In all respects of those restrictions which 
we have indicated as pertinent to the inquiry, at least, the rea- 
sons are suffideutly cogent to preclude us from saying, as it must 
be said before the ordinance can be declared unconstitutional, 
that such provisions are clearly arbitrary and unreasonable, hav- 
ing no substantial relation to the public health, safety, morals, 
or general welfare. 

It is true that when, if ever, the provisions set forth in the 
ordinance in tedious and minute detail, come to be concretely 
applied to particular premises, including those of the appellee, 
or to particular conditions, or to be considered in connection 
with specific complaints, some of them, or even many of them, 
may be found to be clearly arbitrary and unreasonable. But 
whme the equitable remedy of injunction is sought, as it is here, 
not upon the ground of a present infringement or denial of a 
specific right, or of a particular injury in process of actual ex- 
ecution, but upon the broad ground that the mere existence and 
threatened enfaroement of the ordinance, by materially and ad- 
versely affecting values and curtailing the opportunities of the 
market, ooustitute a present and irreparable injury, the Court 
will not scrutinize its prcvlsioiis, sentence by sentence, to ascer- 
tain by a process of piecemeal dissection whether there may be, 
here and there, piomioos of a mmor character, or relating to 
matters of administration, or not shown to contribute to the in- 
jury complained of, which, if attacked separately, might not 
wiriistaud the test of constitutionality. In respect of such pro- 
visions, of which specific complaint is not made, it cannot be 
said that the landowner has suffered or is threatened with an in- 
jury which entitles him to challenge their constitutionality. . . 

. . . What would be the effect of a restraint imposed by one 
or more of the hmumerable provisions of the ordinance, con- 
sidered apart, upon the vahe or marketability of the lands, is 
neither disclosed by the bill nor by tiie evidence, and we are 
afforded no basis, apart from mere speculation, upon which to 
rest a conclusion that it or they would have any appreciable 
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effect upon those matters. Under these cdicumstanoes, therefore, 
it is enough for us to determine, as we do, that the ordinance in 
its general scope and dominant features, so far as its provisians 
are here involved, is a valid exercise of auffiorlty, leaving other 
provisions to be dealt with as cases arise directly involving them. 

And this is in accordance with the traditional policy of this 
Court. In the realm of constitutional law, especially, this Court 
has perceived the embarrassment which is likely to result from 
an attempt to formulate rules or decide questions beyond the 
necessities of the immediate issue. It has prefered tc follow the 
method of a gradual approach to the general by a systematically 
guarded application and extension of constitutional principles to 
particular cases as they arise, rather than by out of hand at- 
tempts to establish general rules to which future cases must be 
fitted. This process applies with peculiar force to the solution of 
questions arising under the due process clause of the Constitu- 
tion as applied to the exerdse of the flexible powers of police, 
with which we are here concerned. 

Decree reversed. 

Mr, Justice Vak Devanteb, Mr. Justice McRerNOLM, and Mi, 
Justice Butler dissent. 

Comment 

Earlier cases reflect the development from ordinances excluding 
specific kinds of objectionable establishments to fiomprehensive plans 
for achieving oonveniently ordered communities. Fertilizing Co. o. 
Hyde Park, 97 U,S. 659 (1376), upheld an ordiDance which forbade 
the canying on of any offensive or unwholesome husioess within the 
village. (CoDStitutioiial law in America has been very sensitive to bad 
smells.) No difficulty was experienced in sustaining an exclusion of 
livery stables and brickyards from designated areas. Remman o. little 
Rock, 237 U.S. 171 (ldl5h Hadacheck o. Sebastian, 239 U.S. 394 
(1015), Massachusetts imposed a differentiated limitation on the 
height of buildings in Boston, which was challenged as bemg an 
esthetic measure ^designed purely to preserve architectural symmetry 
and regular sky lines.** But the Court took the vie^r that a reduction 
of fire hazards Tnigh t have been die purpose of the legidations; "that 
. , . considerations of an esthetic nature also entered into the reasons 
far their passage, would not invalidate diem." The point was stressed 
that the Court "in coses of this kind, feels the greatest reluctance in 
interfering with the well-considered judgments of the courts of the 
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state whose people are to be affected hy the operation of the law.” 
This was Welch o. Swasey, 214 U^. 91 (1909), wherein Justice Peck- 
ham spoke for a unadiTious Court. The diffidence of the opinion, and 
the Court's eagerness to believe that the statute boked primarily to 
protection from fire (which was an eminently proper purpose) rather 
than to preserving the beauty of certain quarters in Boston (on which 
the Justices would have felt constrained to frown) is in marked con- 
trast with the self-assured tone of Justice Peckham's opinion in Loch- 
ner o. New York, where the lO-boui day in bakeries was struck down. 

The abatement of billboards has been sustained-having regard to 
the view that they are fire hazards, shield criminals, and conceal im- 
moral practices. Cusack Go. o. (ffiicago, 242 U.S. ^6 (1917). While 
it was once held tiiat a dty may lay down a billboard regulation, and 
auiborize it to be lifted in any particular block by tbe consent of the 
lot owners, very certainly it may not do the converse thing, establish 
a setback line which shnll become operative if a portion of the lot 
owners in a block so desire. Cf. Cusack Case with Eubank o. jRdch- 
mond, 226 U.S. 137 (1912). 

Public power and popularity contorts. The aspiration for gov- 
emiuent of laws and not of men” has been one of the toughest strands 
in our national tradition. As Justice Matthews said in Yick Wo o. 
Hopkins, 118 U.S. 856 (1886), it seems intolerable that a man should 
hold any public right at the pleasure of another. The Court has been 
vigilaiit to preserve this yahie, as is illustrated in Washington ex rel 
Seattle TYust Co. c. Roberge, 278 U.S. 116 (1928), Seattle enacted a 
comprehensive zoning ordinance. Then it adopted an amendment say- 
ing that a philantbiopic home for dnldren or for the aged might be 
built in the first residence district, provided the owners of two thirds of 
the property within 400 feet ol the proposed site gave their consent. 
The Court held that public authority to say wbat use an owner may 
make of his property could not constitntionally be handed over to 
the unoontrolled pleasure of his neighbors. The amendment showed 
that a home for Uie aged was not regarded as inconsistent with tbe 
general welfare, and the owner was therefore free to bufld such a 
home without seeking the consent of the nei^iboriiood. 

DetatU of zonuig. Euclid i?. Ambler Realty Co. was a suit for an 
injunction to keep the zoning ordinance from being put into effect at 
all. In denying this remedy Justice Sutherland's opinion obseoved that 
when such an ordinance came to be applied, partlculBr situations 
might arise where some provision appeared unieasonable. The Court 
found such a situation in. Nectow v. City of Cambridge, 277 U.S. 183 
(1928). A corner lot had been limited to residential use. The tract out 
of which it was cut was nnies&cted; an automobile assembling plant 
was adjacent, and a soap factory and raiboad tracks were dose by. 
The Court thought it evident that in this detail the zoning plan was 
clearly unreasonable and to that extent Invalid. 
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The law and eyesores. Id 1918 Massachusetts adopted a constitu- 
tional amendiaent to diis effect: **Advertiaing on public ways, in pub- 
lic places and on private property within public view may bo, regu- 
lated and restricted by law.” In General Outdoor Advertldng Co. v. 
Department of Piiblic Wodcs, 289 Mass. 149 (1935), the Supreme 
Judicial Court of the state sustained regulations made in pursuance 
of this amendmeiDt. Hib court said; ”lt is. In our opinion, within the 
reasonable scope of the police power to preserve from destruction the 
scenic beauties bestowed on the commonwealth by nature in conjtmc- 
tion with the promotion of safety of travel on the public ways and the 
protection of travellers from the iirtrosion of unwelcome advertising.” 
Tbe advertising company took an appeal to the Supreme Court; th^ 
for some reason thought better of it and asked that their appeal be 
dismissed. 297 U.S. 725 (1936). 

The weighing of mieregts. When die courts pass upon restiictioDS 
on the use of property they are driven to make an analysis of the 
various interests involved, When, for example, coal mine operators 
are required to leave a wall of coal along the line of adjoiiiing prop- 
erty, which, with the wall on the other side of the line, would be a 
banler sufficient for the safety of the workers in either mine if die 
other should be abandoued, one recognizes that there is an average 
reciprocity of advaoitage which makes the regulation seem c^viou^ 
just The petroleum industry has posed unprecedented difficulties ^'of 
adjustment among private interests and in the reconcdiadon of all 
these private interests with the underlying public interest in such a 
vital source of energy for our day as oil.” Petroleum is fugacious, so 
the man who dziUs :l^ may scoop up the wealth' beneam his neigh- 
bor's land. Natural gas is used to hit the oil and, until conservation 
was imposed for the public good, the gas was often wasted. The ac- 
cormnodation of diese conflicting interests is ^as thorny a problem as 
has challenged the ingenuity and wisdom of legislatures ” Frank- 
furter, J., in Railroad Commission of Texas o. Rowan & Nidiols Oil 
Ca, 310 U.S. 573 (1940). 

A less intricate complei of interests will better serve as an lUus- 
tiatian. Apple growing is one of the principal agricultural pursuits in 
Viigmia. Millions of dollars have been invested in the orchards, which 
furnish employment to many; railroad and cold storage facilities have 
developed to meet the business. Cedar rust ruins the apples. The red 
cedar tree is the "host plant” where the cedar rust develops. Red 
cedar trees are ornamental and have practically no oommerci^ use. 
May the state decree the destruction of such Cedars as are close 
enough to tnf^ the orchaids? Thisewas the problem in Miller o. 
Schoene, 276 U.S. 272 (1928). Where it is merely a question of Peter 
and Paul, the legislature may not appropriate the property of the 
one to promote the comfort of the other. But it was more than that, 
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since the apple mdustiy was for Virgmia a major publio interest. Said 

Mr, JusticG Stone for a unazumcus Court: 

On the evidence we may accept die oonclusion of the 5n* 
preme Court of Appeals that the state was tm dg f the necessity 
of maldog a choice between the preservation of one class of 
property and that of the other whcffevcr both existed 'In dai>- 
gerous pioxlmtty, It would have been none the less a choice if, 
instead of enacting the present statute, the state, by doing 
nothing, had permitted serious injury to the apple orchards 
within its borders to go on unchecked. When forced to such a 
choice the state does not exceed its constitulioiial powers by de- 
ciding upon the destructkiii of one class of property in order to 
save an^er which, in the judgment of the legislature, is of 
greater value to the public. It will not do to say &at the case is 
merely one of a oo^ct of two private interests and that the 
misfortune of apple growers may not be shifted to cedar owneis 
by ordering the destniction of their property; for it is obvious 
that diere may be, and that here there is, a preponderant public 
ooDoem in the preservatioo of the one mterest over the other. 
And where the public interest is involved prefennent of 
that interest over die propeorty interest of die individual, to die 
extent even of its destruction, is one of the distingnishing char- 
acteiisticfl of every exercise of the police power which affects 
property. [Citing Euclid v. Ambler Realty Co., Fertriizing Co. o. 
Hyde Park, Reinman o. Little Rode, Hadacheck o. Sebastian, 
and other cases,] 


BUCK V. BELL 

2V4 U.S. 200, 47 S.Q. 584, 71 LEd. 1000 (1927). 

On Writ of Error to the Supreme Court of Appeals of the 
State of Virginia. 


Opinion 

Mr. Justice Holmes delivered the opinion of the Court. 

This is a writ rtf eiror to review a judgment of the Supreme 
Court of Appeals of the State of Vkgbia, affindng a judgment 
of the Circuit Court of Amherst County, by which the d^end- 
ant in error, the superintendent of the State Cobny for Epileptics 
and Feeble Minded, was ord^ed to perfonn the operation of 
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salpingectomy upon Caiiie Buck, the plaintiff in error, for the 
purpose of maldng her ster3e. 143 Va. SIO. The case comes here 
upon the oontefition that the statute authorizing the judgment 
is void under the Fourteenth Amendment as denying to the 
plaintiff in error due process of law and the equal protecdou 
of the laws. 

Carrie Buck is a feehle-mmded white woman who was com- 
mitted to the State Gobny above mentlODed in due form. She 
is the dau^ter of a feebb-minded mother in the same institu- 
tion, and the mother of an illegitiniate feeble-minded child. She 
was 18 years old at the time d the trial of her case in the cir- 
cuit court in the Litter part of 1924. An act of Virginia approved 
March 20, 1924 (Laws 1924, ch. 394), redtes that the health of 
the patient and the welfare of society may be promoted in cer- 
tain cases by the sterilizatiQn of mental defectives, under care- 
ful safeguard, etc.; that ihe sterilization may be effected in 
males by vasectomy and in females by salpingectomy, without 
serious pain or substantial danger to life; that the Common- 
wealth is supporting in various institutions many defective per- 
sons who if now discharged would become a menace but if in- 
capable of procreating might be discharged with safety and be- 
come self-supporting with benefit to themselves arxl to society; 
and that experience has shown that heredity plays an important 
part in the transmission of insanity, imbecility, dc. The Statute 
then enacts that whenever tibe superintendent of oeitaki institu- 
tions including the above-named State Colony shall be of opinion 
that it is for &e best interest of the patients and of society that 
an inmate under his care should be sexually sterilized, he may 
have the operation perfonned upon any patient afflicted with 
hfxeditary form of insanity, imbecility, etc., on complying vnth 
the very careful provisions by which the Act protects the pa- 
tients from possible abuse. 

The superintendent first presents a petition to the special board 
of direct^ of his hospital or colony, stating the facts and the 
grounds for his opinioD, verified by affidavit. Notice of the peti- 
tion and of the ti^ and place of the hearing in the institution is 
to be served upon the inmate, and also upon Jiis guardian, and 
if there is no guardian the superintendent is to apply to the cir- 
cuit court of the county to appomtbne. If the inmate is a minor 
notice also is to be given to his parents, if any, with a copy of 
the petition. The board Is to see to it that the inmate may attend 
the heaiiogs if desired by him or his guardian. The evidence is 
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all to he reduced to writing, and after the board has made its 
order for or against the operatioii, the superintendent, or the iH' 
mate, or his guardian, may appeal to the dicuit court of the 
county. ITie circuit court may consider the leoord of the hoard 
and the evidence before it and such other admissible evidence 
, as may be offered, and may affirm, levise, or reverse the order 
of the board and enter such order as it deems just. Finally any 
party may apply to the Supreme Court of Appeals, which, if it 
grants the appeal, is to hear the case upon the record of the 
trial in the circuit court and may enter such order as it thinks 
the circuit court should have entered. There can he no doubt 
that so far as procedure is concerned the rights of the patient 
are most carefully considered, and as every step in this case 
was taken in scrupulous oompUanjce with the statute and after 
months of observation, there is no doubt that in that respect the 
plaintiff in error has bad due process of law. 

The attack Is not upon the procedure but upon the substan- 
tive law. It seems to be contended that in no dicumstances could 
such an order be justified. It certainly is contended that the 
order cannot be Justified upon the existing grounds. The judg- 
ment finds the facts that have been recited and that Canle Buck 
** 1 $ the probable potential parent ol socially inadequate off- 
spring, likewise afflicted, that she may be sexually sterilized 
vrithout detriment to her general health and that her welfare and 
that of society will be promoted by her sterilization and there- 
upon makes die order. In view of die general declarations of the 
legislature and the specific findings d the court, obviously wa 
cazmot say as matter of law that the grounds do not exist, and if 
they exist they justify the result. We have seen more thdi once 
that the public welfare may call upon tie best citizens for their 
lives. It would be strange if it could not call upon those who 
already sap the strength of the state for these lesser sacrifices, 
often not felt to be such by those concerned, in order to pre- 
vent our being swamped with incompetence. It is better for all 
the world, if instead of waiting to execute degenerate offspring 
for crime, or to let them starve for their imbecility, society can 
prevent those who are manifestly unfit from oontimiing their 
kind. The principle that sustains compulsory vaccination is broad 
enough to cover cuttiiig the'Fallopian tubes. Jacobson o. Mas- 
sachusetts, 197 U.S. 11. Three generations of imbeciles are 
enough. 

But, it is said, however it mi^t be if this reasoning were 
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applied geuer^, it fails wben it is ooufined to the small num- 
ber who are in the institutions named and is not applied to the 
multitiides outside. It is the usual last resort of constitutional 
arguments to point out shortcomiDgs cS this sort. But the answer 
is that the law does all that is n^ed when it does all that It 
can, indicates a policy, applies it to all within the lines, and 
seeks to bring within die lines all siinilarly situated so lar and 
so fast as its means allow. Of course so far as the operations 
enable those who otherwise must be kept confined to be re- 
turned to the world, and thus open the asylum to others, the 
equality aimed at wdl be more nearly reach^ 

Judgment affirmed. 

Mr. Justice Buileb dissents. 

Goinnient 

As Chief Justice Hughes observed in his opinion in West Coast 
Hotel Co. 0, Panisb, ^the Constitution does not recognize an abso- 
lute and xmcontrollable liberty. . . , The liberty safeguarded is Ub- 
eity in a sodal orgamzation which requires the protection of law 
against the evils which menace the health, safety, morals, and wel- 
fare of the people” Otir society, then, is not cotnstitutionally inhibited 
from taking such measures as experience and man’s expanding knowl- 
edge indicate to be essential to iia weU-being. Budr v, BeB is an ex- 
ample somewhat out of the ordinary. But we should not presume 
from the easy brevity of Justice Holmes’ opinion that government 
may expenmeut with groups of the socially inadequate without en- 
countenng certain oonstihitionBl Hmitations. There was no challenge 
in Budc v. Bell to the process which Virgiiua had established nor 
to die manner in whidb proceedings had hoen conducted in ibe partic- 
ular case of Currie Buck: the mam contentkm, which the Court re- 
jected, was that sterilization was beyond the lawful power of gov- 
ernment Other cases dealing with this and somewhat comparable 
measures of social control wffi serve to illiistrate some of the points 
in which state action must meet the standards set by the Fourteenth 
Amendment. 

Equal protection of the lotos. A minor objection in Buck n. Bell, 
whl(h the Court brushed aside, pointed to the p^al nnfUTe of the 
statute: it M upon the bimates of state asyluma and Ignored mental 
defectives not so confined. Justice Hblmes gave what has come to 
be the stock response to that sort of oonteutiDu-that the law does all 
that is needed when it does all that ft con, and so forth. But the next 
sterilizatioii statute to be considered by ffie Court was held invalid 
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DQ the ground diat its classification ladced any adequate rational 

basiEi 

In Sldiiiier v. Oklahoma, 316 U.S. 535 (1542), the state had decreed 
that "habitual criminals” should be sterilized if court or jury found 
that the operation could be performed without detriment to general 
health. An "habitual criminal” was defined as one who was convicted 
for a third time of a felony involving moral tmpitade. "Offenses aris- 
ing out of the violation m the prt^bdtoiy kws, revenue acts, em- 
bezzlement, or political offenses, shall not come or be oonsldeired within 
(he terms of this Act ” Skinner had been convicted once of stealing 
chirizens and then twice of robbery with fixeanns. When the Act was 
invoked against him he challenged its ODnatitntiaDality, 

The Court held the statute unconstitutional. It did not choose to 
teach the legislature a lesson in genetics by saying tiiat there is no 
scientific basis for the statute’s assumption that felonious tendencies 
are transinitted in the germ cells. Rather the jnajority placed their 
decision on the ground that the classification was too loose for so 
serious a business. Those who stole were sterilized, tiiose vriio em- 
bezzled went untouched. The difference between the two crimes is 
historical. The common law regarded a wrongful "taking as essen- 
tial to larceny. If a bailee (such as a carrier) fraudulenl^r converted 
to his own use goods which had beoi entrusted to him, he did not 
"take" and so did not steal; he committed the newer crime of em- 
beslement. But if he had the fraudulent intent at the moment he 
was entrusted with possession, Oklahoma called it larceny by fraud. 
On such nice distinctiems, then, might turn the criminal’s liability to 
sterilization. The Court said that a classification which admitted of 
such inconsistencies as this was not good enough for the matter at 
,hand. Justice Douglas quoted a number of comments In other cases, 
as that ^legislation need not produce "abstract symmetry,” that it might 
recognize "degrees of evil” and bit at the worst, that "the machm^ 
of govenmiezit" must be "allowed a little play in its joints,” and, 
finally, Justice Holmes' remark in Buck u. BeO, begmning with (he 
words "the law does all that is needed when it does all that it 
can. Douglas, J., continued: 

But the Instant legislation runs afoul of the equal protection 
clause, though we give Oklahoma that large deference which 
the rule of the foregobg cases requires. We are dealing here 
with legislation whidt irvolves one of the basic civil rights of 
nuUL Marriage ^ procreation are fundamental to the very ex- 
istence and siuvival of the race. The power to sterilize^ ii ex- 
ercised, may have subtle, hh-roaching and devastating effects. 

In evi! or reckless hands it can cause races or types which are 
mimical to the dominant group to wither and disappear! There 
is no redemption for the individual whom the law touches. Any 
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experiment which the state conducts Is tc his ineparable io^ 
ju^. He is hnever deprived of a basic liberty. We mention these 
matter not to re-examine the scope of the police power of the 
states. We advert to them merely in emphasis of our view that 
strict scnitiny of the classification a state makes in a 
sterilizatiGfD law is essential, lest unwittingly or otherwise in- 
vidious discrunmations ore made against groups or types of 
individualB in violation of the constitutional guaranty of just 
and equal laws. The guaranty of ''equal protection of tho laws is 
a pledge of the protection of equal laws.” Tide Wo o. Hopkins^ 
118 U.5. S5d» 369. When the law lays an unequal hand on those 
who have committed intrinsically the same qii^ty of offense and 
sterilizes one and not the other, it has mode as invidious a 
discrimination as if it (lad selected a particular race or national- 
ity for oppressive treBlment. Yidc Wo c, Hopkins, supra; Caines 
u. Canada, 305 U,S. 337. Sterilization of those who have thrice 
^mmitted grand larceny with immunity for those who are cm- 
hezzlers is a clear, pointed, unmistakable discrimiziatian. Okla- 
homa makes no attempt to say that he who conunits larceny by 
trespass or trick or fraud has {^logically inheritable traits which 
he who conunits embe^cment lacks. Oklahoma's line behveen 
larceny by fraud and embezzlement is determined, os we have 
noted, ‘‘with reference to the time when the frundulent intent 
to convert the property to the taker’s own use** arises. We have 
not the slightest basis for inferring that that line has any sig- 
nificance in eugenics nor that the inberitability of crimlDal traits 
follows the neat legal distinctions which the law has marked be- 
tween those two oSeoses. In terms of fines and imprisonment the 
crimes of larceny and embezzlement rate tbe some under the 
Oklahoma code. Only when it comes to sterilization are the 
pains and penalties of the law differenL The equal protection 
clause wm^ indeed be a formula of empty words If such cozh 
spicuously artifidal lines could be drawn. . . . 

Some examples of dassification. Pretty clearly the Gouit has at 
times sustained classifications os rough as this in matters of less 
moment. As Holmes, once said, *'it is established by repealed de- 
cisions that a statute aimed at what is deemed an and hittizig 
it presumably where experiencfi shows it to be most felt, is not to 
be upset by thinldng up and cnimicratnig other mstances to which it 
might have been appti^ equally well, so far as 4ie Court can seer** 
Ifeckee Consolidated Coke Co, u. Taylor, 234 U.S. 224 (1914), 
(where those engaged in mining and manufacture were forbidden to 
pay employees in orders on the company store). The Gomt had gone 
along when Penosylvania enacted that urmaturaJized foreign-bom resl- 
dats might not kill game and, to that end, uii^t not own a shot- 
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guo or rifle. The Court could not say that Feonsylvaiua had no basis 
for the .belief that the danger to life was characteristic of the 
alien class. Patsone o. Pennsylvania, 23>2 U.S. 138 (1914). New York 
was sustained in making It criminal for a junk dealer to buy stolen 
wire without a diligent search, though other buyers were no 
such duty. Rosenthal o. New Yoik, 226 U,S. 260 (1612). 

Chief Justice Stone cited these cases In hia concunlng opinion in 
Sldnner o. Oklahoma. He said: 

If Oklahoma may resort generally to the sterilizatioQ of crim- 
inals on the assumption that their propensities are transmissibb 
to future generations by inheritance, I seriously doubt that the 
equal protection clause requires it to apply the measure to aU 
criming in the flist instance, or to none. 

He would have struck down the statute because it condemned a class 
wholesale and provided do individual inquiry whether the criminal 
tendencies of the person in question were of an inheritable type. 

No doubt the Court is vary right in tolerating no looseness m such 
a matter as sterilization. More typical rulings on classiflcatian are the 
following. New York’s statute against employing women in restau- 
rants after 10 pjiI. was upheld, though it applied only to cities of the 
flrst and second class, and thoo^ exceptions were made for singers 
and perfonneis, for cloakroom attendants, and for women employed 
in the dining rooms and kitchens of hotels. Hadice o. New York, 284 
U.S. 292 (1924). Agricultural labor may be excepted from the cov- 
erage of an employers’ liability act. New York Central HR. p. White, 
2f43 U.S. 188 (1617). Kansas’ regulation of fire insuianoe rotes was 
not vitiated by the fact that it exempted farmers’ mutual insurance 
companies insuring only farm property. German Alliance Ins. Co. o. 
Lewis, 233 U.S. 389 (1914). The Court has sustained a Texas antitrust 
law which restrained industrial and commercial combinations but 
excepted the producers of agricultural products and livestock. “The 
CoQstitutiaD does not xequire things which are difl^erent in fact or 
opinion to be treated in law as though they were the same,*’ said 
Frankfurter, J., for the Court. Tigner u. Texas, 310 U.S. 141 (1940). 

The Court looks to what happens. A denial of equal pro- 

'tection may lurk in the practical admmistxation of a statute even if 
not requir^ by its words. In Tick Wo o. Hopkins, 118 U.S. 356 
(1686), a San Francisco ordinaoce made it unlawful to carry on a 
laundry, except in a brick or stone building, without a permit from 
the supervisors. Roisonahle regulations to protect the city from flio 
would have been sustained. Bafbier v. Connolly, 118 U.S. 27 (1884). 
But here was an ordinance w^kh laid down no criteria by which 
fitness was to be tested: (he supervisors’ discretion was uncontrolled. 
The actual administratiou of the ordinance disclosed the following 
facts: of a total of 320 laundries, 810 were in wooden bufldings; of 
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some 200 Chinese laundiymeo, not one had been granted pennlasiOD; 
of all the white applicants, only one had been denied a permit, Said 
Justice Matthews far the Court: . the very idea that one man 

may be compelled to hold his life, or the means of living, or any 
material right essential to the enjoyment of life, at the mere will of 
another, seems to be mtolerable in any country where freedom pre- 
vails. , . The foUowlng statement has become classic: 

Though the law itself be fair on its face, and impartial in ap- 
pearance, yet, if it is applied and administered by public au- 
thority wf^ an evil eye and an unequal hand, so as practically 
to make unjust and illegal discriminations between persons in 
similar drcumstances, material to their rights, the denial of 
equal justice is stiE within the prohibition of the CcnstitiitloD. 

Justice Matthews had breadth of view and, as these words sug- 
gest, a distinguished literary style. When, as in this case, the Court 
looks through the statute to o^erve how it actually works, and ex- 
tends its Imd to protect members of a racial minority from the in- 
justices of those who operate the machinery of government, the Four- 
teenth Amendment in its primary meaning is bemg realized. 

Procedure. Although the due process clauses of the Fifth and Four- 
teenth Amendments have come to be applied as limitatioDS upon the 
substantive content of legi^lation-as was illustrated by the "liberty 
of fxintract" cases-their basic idea is drat the procedure by which gov- 
emment is administered must in every instance meet the law s stand- 
ards of what is rational and just and appropriata In seeking to con- 
vey what "due process'" means, the courts have often quot^ words 
of Daniel Webster in his argument in the Dartmouth College Case, 4 
Wheat. 518, 581 (1819): "... a law which hears before it condemns; 
which proceeds upon inquiry, and renders judgment ooly after 
trial. . . .” Justice Field once said: 

... by due process of law is meant one which, foEowing the 
forms ^ law, is appropriate to die case, and just to the parties to 
be affected. It must be pursued in the ordin^ mode prescribed 
by the law; it must be adapted to the end to be attained; and 
whenever E is necessary lor the protection of the parties, it must 
give them an opportunity to be heard respecting the justice of 
the judgment sought. The clause in question means therefore 
that there can be no proceeding against life, liberty, or property 
which may result in the deprivation of either, without the ofci- 
servance of those general rules established in oilr system of juris- 
prudenoe for the security of private»rlghts. Hagar v. Reclamation 
District, lllU.S.701,708 (1884). 

A mode of proceeding, appropriate to one type of problem may be 
quite unsuited to another. Uie Constitution itself recognizes that 
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"cases ansdng in the land and naval forces" aie not to be taied in ex- 
actly (be same way as ordinary criminal cases. A less' formal method 
may be provided for detemuDing whether an alien is to be de* 
ported for having entered the country illegally than would be re- 
quisite if anyone were being punished for a crime. The detennioatioD 
whether animals are diseased or whether food is unfit for cansump- 
tion must needs besnmmary; the fixing of rates in public utility cases, 
on the other haiKlfmust be earned out with a hi^ degree of refine- 
ment. It is essential to the operation of a modem government that 
many kinds of determinatioa be made by administrative authorities, 
such as regulatory oominissioiis. But administrative action Is always 
canied on within a framework of judicial control. How far adminis- 
trative deteiminatioiis may be made conclusive and what on the 
other hand is the proper scope of judicial action in scrutinizing the 
process of administrative adjudication^ is a very large and complex 
problem of oonstitutionBl law and government. 

The procedure which Virghila established in its sterilization statute 
amply satisfied the constitutioual standards. Care was taken that there 
should be someone to see to the interest of the inmate; there was a 
complete record in writing; either side might appeal from the ad- 
min^trativo body to the circuit court, wnere a full hearing would 
take place; appeal lay from there to the highest court. Oklahoma's 
statute provided a very difierent procedure. The statute itself said 
flatly what group should be sterilized. There was a trial, to be sure, 
but its scope was limited to considering ( 0 ) whether the individual 
in question was an "habitual criimnal'’ as defined, and (h) whether 
the operation could be performed without danger to health. Said 
Chief Justice Stone in bis concurring opinion Qadcson, J,, agreeing 
with him in this respect): 

, . . while the state may protect itself from the demonstrably 
inheritable tendencies of the individual which are injurious to 
society, the most elementary notions of due process would seem 
to require it to take appropriate steps to safeguard the liberty 
of (be individual by affording him, before be is condemned 
to an irreparable injury in his person, some opportunity to show 
that he is without such inheritable tendencies. 

Reasonable certainty is another requisUe of due provew. New Jer- 
sey enacted that any person not engaged in a lawful occupation 
who had been convicted of a crime or thrioa convicted of being dis- 
orderly and who wis known to be a member of any gang of two or 
more persons was a gangster and liable to $10,000 fine or imprison- 
ment for not exceeding 20 years or both. What is a "gang*? The 
question itself disdoaes the fatal defect of the statute. The Court 
had no difficulty in bolding that it was "so vague, indefinite and un- 
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certain that It must be condemned as repugnant to the due process 
ckuse." Lanzetta e. New Jersey* 306 U.S. 451 (1939). 

Several of the problems conadered above are discussed In the 
opinion of Chief Justice Hughes in Minnesota ex rd. Feaison u. Pro- 
b^ Co^ 309 U.S. 270 (1940)* sustaining the state’s statute for 
oamiDitting persons of ^psychopathic personality^' to an asylum. A 
Psychopathic personality” was defined as meaning *^e existence in 
any penon of such conditions of emotional instability* or Impulsiveness 
of b^vioT, or lack of customary standards of good judgment, or 
failure to appreciate the consequences of hia acts* or a combinatiaD 
of any such conditions, as to render such person irresponsible for his 
conduct with respect to soual matters and thereby dangerous to 
other persons.” The state supreme cour^ constniiag the statute^ had 
sharpened the definition by inteipretiiig it to mean persons who “have 
evidttoed an utter lack of power to control their se^ impulses . , 
and not so sweeping as to extend **tO every person guilty of sexual 
misconduct nor even to persons having strong sexual propensities ” 
The statute thus oonstiued was proof against the objection that it 
(ailed to satisfy the Fourteenth Amendment as to certainty* said Chief 
Justice Hughes. Equally without merit was the contention that the 
statute denied equd protection by selecting a group which was part 
of a larger class. The Court had no doubt that there was a rational 
basis for maldug a class of the group which was selected, aod, quot- 
ing familial language, that if the law ‘"presumably hits the evil where 
it is most felt, it is not to be overthrown because there ara other in- 
stances to which it might have been applied,” The mode of detar- 
minlng whether one was a "psychopathic personality” whs substan- 
tially that for determining insanity and appeared quite adequate. 
Peanon had challenged this procedure before it had actually been 
carried out in bis case. Hughes, C.J., recognized that tins was a type 
of proceeding where the courts should be especially vigilant to see 
that the subetantial rights of the persons charged were adequately 
safeguarded at every stage; but* applying fstniiliaT principlB, fiiere 
was no occasion to talk of abuses where the statute was not de- 
fecth'e and zK) abuse had occnned. 

The topics discussed above-the constitutionally permissible range 
of legislation, equal protection and classification, the adequacy of 
procedure, and the icquisito of certainty-are matters of universal im- 
portance. Here they have been developed with respect to simply one 
somewhat special type of public problan. 

As to the equal protection clause, lecall Justict Miller's remark in 
the Slaughter-House Cases* ”We doubjt very much whether any action 
of a state not directed by way of discrimination against the Negroes 
as a class* or on account of their race* wlU ever be held to come 
within the purview of this piovisiozL” Herein the judge proved a poor 
prophet 
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CHAMBERS etdv. FLORIDA 

309 227, eO S.a 472, 84 LEd. 716 (1940). 

On Writ of Cerborari to the Supreme Court of the 
State of Florida. 


Opimon 

Mr. Justice Black delivered the opinion of the Court. 

The grave question presented ... is whether proceedings in 
which confessions were utilized, and which culnunated in sen- 
tences of death upon four young Negro men in the state of 
Florida, failed to afford the safeguard of that due process of 
law guaranteed by the Fourteenth Amendment. , . . 

♦ . , The record shows- 

About 9 o’clock on the ni^t of Saturday, May 13, 1933, Robert 
Darcy, an elderly white man, was robbed and murdered in 
Pompano, Fla., a small town in Broward County about 20 miles 
from Fort Lauderdale, the county seat. . , . 

Between 9:30 and 10 o’clock after the murder, petitioner 
Charlie Davis was arrested, and within the next 24 hours from 
25 to 40 Negroes living in the community, including petitioners 
WiUiamson, Chambers and Woodward, were arrested without 
warrants and confined in the Broward county jaU at Fort Lauder* 
dale. On the ni^t of the crime, attempts to trail the murderers 
by bloodhounds brought J. T. Williams, a convict guard, into 
the proceedings. From then until confessions were obtained and 
petitioners were sentenced, he took a prominent part, About 
11 on the following Monday, May 15, the sheriff and 
Williams took several of the imprisoned Negroes, including Wil- 
liamson and Chambers, to the Dade county jail at Miami. The 
sheriff testified that they were taken there because he felt a pos- 
sibility of mob violence and “wanted to give protection to every 
prisoner ... in jfil." Evidence of petitioners was that on the 
way to Miami a motorcycle •patrolman drew up to the car In 
which the men were riding and the sheriff “told the cop that he 
had some Negroes that be [was] taking down to Miami to escape 
a mob.” This statement was not denied by the sheriff in his 
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testimony and WOliams did not testify at sSH; WiUianis ap* 
parenlly has nofW disappeared. Upon order of WiWiams, peti- 
tioner Williamson was in the death cell of the Dade county 
jail. The prisoners thus spirited to Miaani were returned to the 
Fort Lauderdale jail the neiit day^ Tuesday. 

It is clear from the evidence of both the state and petitioners 
that from Sunday^ V&y H Saturday, May 20, the 30 to 40 
Negro suspects were subjected b qu^tioning and cross ques^ 
tio^g (with the exception that several of the suspects were io 
Dade county jail over one night). From the afternoon of Satur- 
day, May 20, until sunrise of (he 21st, petitioners and possibly 
one or two odiers underwent persistent and repeated question- 
ing. The Supreme Court of Florida said the questioning “was 
in progress several days and all night before the confessioiis 
were secured*' and referred to the last night as an ‘'all night 
vigil," The sheriff who supervised the procedure of oontinued 
interrogation testified that he questioned the prisoners “in the 
daytime all the week " but did not question ^em during any 
ni^t before the all night vigil of Saturday, May 20, because 
after having “question^ them all day . . . [he] was tired." 
Other evidence of the state was *^1 the officers of Broward 
county were in that jail almost continually during (he whole 
week questioning these boys, and other boys, in connection with 
thi^ case. 

The process of repeated questioning bole place in the jailer^s 
quarters on the fourth floor of the jail. During the week follow^ 
ing their arrests and until their co^ssions were finally accept- 
able b the states attorney in the early dawn lyf Sunday, May 
21, petitioners arid their fellow prisoners were led one at a 
tune from their cells to the questioniBg room, quizzed, and je- 
turned to tbdr cells to await another turn. So far as appears, 
the prisoners at no time during the week were permitted to see 
or confer with counsel or a single friend or relative. When car- 
ried singly from his cell and subjeded to questioning, each found 
himself, a single prisoner, surrounded in a fourth floor jail room 
by four to ten men, the county sheriff, his deputies, a convict 
guard, and other white officers and dtizens of the oommonity. 

The testimony is in oonflict as to whether all four petitioners 
were continually threatened and physically mistreated until they 
finally, in hopeless desperation and fear of their lives, agreed to 
confess on Sunday morning just after daylight Be that as it 
may, It is certain that by Saturday, May 20, five da^ of con- 



352 


CONSTITUTIONAL UMITATIONS 


tinued questioning had elicitod no confession. Admittedly, a con- 
centration of effort— directed against a small number of prison- 
ers mcluding petitioners— on the part of the questioners, prin- 
cipally the ^eriff and Williams, convict guard, began olxjjt 
3:30 that Saturday afternoon. From that hour on, with only 
short intervals for food and rest for the questioner^'They all 
stayed up all night'* "They bring one of them at a time back- 
wards a^ forwards . . , until they confessed." And Williams 
was present and partidpatmg that night, during the whole of 
which the jail cook served coffee and sandwiches to the men 
who "griUed" the prisoners. 

Sometime in the early hours of Sunday, the 2Ist, probably 
about 2:30 aal, Woodward apparently “bioke"-^ one of the 
state's witnesses put it-ofter a 15 or 20 minute period of ques- 
tioniug by Willi^, the sheriff, and the constable "one right 
after the otter.*’ The state's attorney was awakened at his home 
and called to the jafl. He came, but was dissatisffed with the 
confession of Woodward which he took down in writing at that 
time, and said something like "tear this paper up, that isn't what 
I want, when you get something worth while caU me." This same 
state’s attorney oo^ucted the state's case in die circuit court be- 
low and filso made himself a witness but did not testify as to why 
Woodward's first alleged confession was unsatisfactory to him. 
The sheriff did, howe^: ■ 

“A, No, it wasn't false, part of it was true and part of it wasn’t^ 
Mr. Maire [the state’s attorney] said there wasn't enough. It 
wasn't clear enough. 

m 

*XJ. . . . Was that voluntarily made at that time? A. Yes, sir. 

"Q. It was voluntarily made that time, A, Yes, sir, 

"Q, You didoT consider it sufficient? A, Mr, Maire, 

"Q. Mr, Maire told you that it wasn't sufficient, so you kept 
on questioning him until the time you got him to make a free 
and voluntary confession of other matters that he hadn't in- 
cluded in the first? A. No, sir, we questioned him there and we 
caught him in lies. 

"Q. Caught all of them telllDg lies? A. Caught every one of 
them lying to us that ni^, yes, sir. 

"Q. Did you tell them they*were lying? A. Yes, sir. 

"Q. Just how would you tell them that? A Just like 1 am talk- 
ing to you. 

"Q. You said Jack, you told me a lie? A Yes, sir." 
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After one week's ooostant denial cf all gi'ilt, pedtiooeis 
T)K)ke." 

Jim oefore smnise, the state officials got something ""worth- 
while” frotr petitioners which the states attorney would Vart*; 
again he was called; he came; in the presence of those who had 
canied oc and witnessed the all ni^t questioning, he caused 
his questions and petitioaers' answers to he stecographicafly le- 
ported. These are the confessions utilized by the state to obtain 
the judgments upon which petitioners were sentenced to deatlu 
No formal charges had been brought before the confessions. Two 
days thereafter, petitioners were Indicted, were arraigned, and 
Williamson and Woodward pleaded guHty; Chambers anc Davis 
pleaded not guilty. Later the sheri^ accompanied by Williams, 
informed an attorney w!ic presumably had been appointed to 
defend Oavis that Davis wanted his plea of not guilty with- 
drawn. This was done, and Davis then pleaded guilty. When 
Ghambeis was tried, his oonvictiou rested upon his oonfessiot 
and testimony of the other three confessors. The convict guard 
and the sheriff “were in the courtroom sstting down in a seat** 
And from arrest until sentenced to death, petitioners were never 
-either in jail or couit-whoUy rerao\^ from die constant 
observation, influence, custody, and control of those whose per- 
sistent pressure brou^t about the sunrise confessions. 

. . The scope and operation of the Fourteenth Amendment 
have been fruitful sources of controversy in our constitutional 
history. However, in view of its histodcal set^g ajid the wrongs 
which called it into being, the due process provision of the 
Fourteenth Amendment-just as that In the Ftfth-has led few to 
doubt that It was intended to guarantee procedural standards 
adequate and appropriate, then and thereafter, to protect, at all 
times, people charg^ with or suspected of crinie by those hold- 
ing positions of power and authority. Tyrannical governments 
h^ iznmemorially utilized dictatorial criminal procedure and 
punishment to m^e scapegoats of the weak, or of helpless politi- 
cal, religious, or racial minorities and those who differed, who 
would not conform and who resisted tyranny. Ihe iiutruments 
of such governments were in ihe main, twa Conduct, innocent 
when engaged in, was subsequently made 6y fiat crinunally 
punishable without legislation. And* a liberty loving people won 
the principle that criminal punishments could not be inflicted 
save for diat which proper legislative action had already by 
law of the land” forbidden when done. But even more was 
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needed. Froir the popular hatred and abhorrence of illegal oon- 
finement, torture, and extortion of confessions of violations of the 
of the land** evolved the fundamental idea that no man's 
life, liberty or property be forfeited as criminal punishment for 
violation of that law until there had been a charge fairly made 
and fairly tried in a public tnbunal free of prejudice, passion, 
exdtement, and tyrannical power. Thus, as assurance against 
ancient evils, our country, in order to preserve “the blessings of 
liberty/ wrote into its basic law the requirement, among o^ers, 
that the forfeiture of the Kves, liberties or property of people 
accused of crime can only follow if procedural safeguards of due 
piooess have been obeyed. 

The determination to preserve an accused's right to procedural 
due process sprang in large part from knowledge of the his- 
torical truth that the rights and liberties of people accused of 
crime could not be safely entrusted to secret inquisitorial proc- 
esses. The testimony of centuries, in goveonments of varying 
kinds over populations of different races and beliefs, stood as 
proof that physical and mental torture and coercion had brought 
about the tragically unjust sacriBces of some who were the 
noblest and most useful of their generations. The rack, the 
thumbscrew, the wheel, solitary confinement, protracted ques- 
tioning and cross questioning, and other ingenious forms of en- 
trapment of the hidpless or unpopular had left their wake of 
mutilated bodies and shattered minds along the way to the 
cross, the guillotine, the stake and the hangman’s noose. And 
they who have suffered most from seact and dictatorial pro- 
ceedings have almost always been the poor, the ignorant, the 
numerically weak, the friendless, and .the powerless. 

!l!his nequirement-of cocibnnmg to iuridaiiieEitd staodaids of 
procedure in criminal trials— was made operative against the 
states by the Fourteenth Amendment. Where one of several ac- 
cused had limped into the trial court as a result of admitted 
physical mistreatment inflicted to obtain confessions upon which 
a jury had returned a verdict of guilty of murder, this Court re- 
cently declared, Brown v. Mississippi [297 U.S. 278], that “It 
would be difficult to conceive of methods more revolting to the 
sense of justice &an those taken to procure the confessions of 
these petitioners, and the uSe of the confessions thus obtained 
as the basis for conviction and sentence was a clear denial of due 
process.” 

Here, the record develops a sharp conflict upon the issue of 
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physical violence and mistreatment, but shows, without con- 
flict, the dragnet methods of aiiest on suspicion without war- 
rant, and the protracted questionuig and cross questioning of 
these ignorant young colored tenant farmers by state oflBceis and 
other white dtizens, In a fourth floor jail room, where as prison- 
ers they were without friends, advisers or counselors, and under 
circumstances calculated to break the strongest nerves and the 
stoutest resistance. Just as our decision in Brown o. Mississippi 
was based upon the fact that the confessions were the result rf 
compulsion, so in the present case, the admitted practLoes were 
such as to justify the statement that *1116 undisputed facts 
showed that compulsion was applied ” 

For five days petitioners were subjected to interrogations cul- 
minating in Saturday’s (May 20} all night examination. Over a 
period ot five days th^ steadily refused to confess and dis- 
claimed any guilt. The very circumstances surrounding their con- 
finement and their questioning without any formal charges hav- 
ing been brought, were such as to fill petitioners with terror and 
fi^tfijl misgivings. Some were practically strangers in the c!om- 
munity; three were arrested in a one-room farm tenant house 
which was their homei the haunting fear of mob violence was 
around them in an atmosphere charged with excitement and 
pubfic indignation. From virtually the moment of their arrest 
until their eventual confessions, they never knew just when any 
one would be called back to the fourth floor room, and there, 
sunounded by his accusers and others, mteirogated by men who 
held their very lives— so far as these ignorant petitioners could 
know— in the balance. Tlie rejection of pedtioner WoodwariTs 
fint "confession,* given in the early hours of Sunday morning, 
because it was found wantmg, demonstrates the relentless tenac- 
ity which "broke* petitioDers* will and rendered them helpless to 
resist their accusers further. To permit human lives to be for- 
feited upon confessions thus obtained would make of the consti- 
tutional requirement of due process of law a meaningless symbol. 

We are not impressed by the argument diat law enforcement 
methods such as those under review are necessary to uphold our 
laws. The Coustitution proscribes such lawless ipeans irrespective 
of the end. And this argument flouts the basic principle that all 
people must stand on an equality Wore the bar of justice in 
every American court, Today, as in ages past, we are not with- 
out tragic proof that the exalted power of some governments to 
punish manufactured crime dictatormUy is the handmaid of 
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Under our ooustitutioaal system^ courts stand against 
any winds that bW as havens of refuge for those who might 
otherwise suffer because they aio helpless, weak, oatnuinbei^ 
or because they are nonconforming victims of prejudice and pub- 
lic excitement. Due process of law, preserved for all by our Con- 
stitution, commands that no such practice as that disclosed by 
this leooid shall send any accused to his death. No higher duty, 
no more solemn responsibility, *rests upon this Court than that 
of translating into living law and maintaining this constitutional 
shield dehberately planned and inscribed for the benefit of every 
human being subject to our Constitution-of whatever race, 
creed, or persuasion. 

The Supreme Court of Florida was in error and its judgment 
is reversed. 

Comment 

As the Chambers Case serves to show, the Court is determined to 
vindicate the due process clause of the Fourteenth Amendment in 
that elementary slgniflcance-the promise of a fair trial In a num' 
ber of similar instances the Court has set aside the convktian in the 
state courts in a terse per curiam opinion which said, in efiect, Re- 
versed, See Chambers o. Florida.” 

The particular forms and proceduree by which cnminal justice is 
administered in any state are matters to be settled by that state. What 
the due process clause of the Fourteenth Amendment requires Is that 
state action "shall he consistent with the fundamental principles of 
fiberty and justice which lie at the base of all our dvil and political 
institutions and not infrequeutly are designated as law of the land.* ** 
Hebert o. Louisiana, 272 U.S. 312, 816 (1926). ‘^As applied to a crim- 
inal trial, denial of due process is the laihiie to observe that funda- 
mental fhimess essential to the veiy concept of justioe.” lisenba o. 
California, 314 U.S. 219, 286 (1941). 

Local prejudice. "Mob law does not become due process of law by 
securing the assent of a terrorized jury,” Justices Holmes and Hughes 
protest^ in Frank v. Magnum, 237 U.S. 809 (1915). The fact that 
the state courts may have avert^ their gaze and declared that all was 
well does not satisfy the United States Constitution. That was a case 
where the trial jud^e had advised that the accused and his counsel 
absent themselves when the yerdict was brought in, os otherwise 
there might be violence. "This is not a matter for polite presump- 
tions; we must look facts in the face. Any judge who has sat with 
juries knows that, in spite of forms, they are extremely likely to he 
impregnated by the environing atmosphere.” To be sure, Holmes and 
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Hughes were dissenting in that case. But the view they expressed 
became the rule of action of the Court in a similar case> Mooie v, 
Dqnpsev , 261 U.S. 86, which was decided eight years later."" ^ 
'"“Root© and four other Negioea had been convkAcd of mnrdar-^he 
outcome of a race riot-and awaited the execution of sentences of 
deatL Their showing, in habeas corpus proceedings in the federal 
district oouit, was that the testimony on which they were convicted 
came from witnesses who had been whipped and tortured to induce 
them to say what was desired by the cominittee of whites who had 
taken charge. A white man whom the Negroes called tc counsel them 
was arrested and driven away. On the day of trial-as the Supreme 
Court summarized their allegations: 

The court and nei^borhood were thronged with an adverse 
crowd that threatened the most dangerous consequences to any^ 
one Interfering with the desired lest^. The counsel did not ven- 
ture to demand delay or a change of venue, to challenge a jury- 
man, or to ask for separate trials. He had had no prelimmaiy 
consultation with the accused, called no witnesses for the de- 
fense, although they could have been produced, and did not 
put the defendants on the stand. The trial lasted about three 
quarters of an hour, and in less than five minutes the jury 
brought in a verdict of murder in the first degree. According to 
the aUegations and affidavits there never was a chaoce for the 
petitioners to be acquitted; no juryman could have voted for an 
acquittal and continued to live in Fhilhps county, and if any 
prisoner, by any chance, had been acquitted by a jury, he could 
not have escape the mob. 

As conoborating their contention of local prejudice, petitioners as- 
serted that lead^ dvic groups had passed lasohitions opposing any 
commutation of the sentences, Justice Holmes, now speakiog for the 
Court, held that it was the duty of the federal court to determine 
u^ierfier these aUegations were bue; d>e kid that tiw amrts of 
Arkansas had denied relief was no answer when the protection of the 
federal Constitution was invoked, McReynolds and Sutherland, JJ., 
dissented, 

"Pages tom from some medieval account!* Brown o. Mississippi, 
297 U.S, 278 (1936), sol aside the conviction of three Negroes cbai^ 
widi murder. The xeooxd, as summarized by one of ^ dissenting 
judges in the state supreme court, showed that Brown and Shields 
"were made to strip and they were laid over cha^ and their backs 
were cut to pieces with a leather strjp with buddes on it* These 
thrashings ‘were continued until *"tliey changed or adjusted fhelr con- 
fession in oil paiticulais of detail so as to confomi to the demands of 
their torturers.** The other defendant, Ellington, was twice hung up 
and twice whipped, and then confessed, la Wh^ o. Texas, SIO 17.6. 
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530 (1040), the Court reversed a convictioD obtained on a confesskm 
extracted after several nights of beating by the Hangeis. In Ward a, 
Texas, 316 U.S. 547 (1942), the Gouit, speaking by Mr. Justice 
Byrnes, set aside the conviction of an ignorant Negro who had been 
arrested without warrant and spirited about from one strange place 
to another, told of threats of mob vicilenGe, and contirmously ques- 
tioned until he gave the confession on which his conviction was based. 

In the first “Scottsboro Case," Powell v. Alabama, 287 U.S. 45 
(1932), several grounds were presented on which the Supreme Court 
was asked to hold that the trial had been without due process. A 
single objection sufiBoed-the denial of the ri^t to counsel. Here were 
several Negro youths, charged with rape, hurried to trial in a Strange 
community. Hie judge of the trial court, in one spacious gesture, "ap- 
pointed all the members of the bar for the purpose of arraigning than 
and then of coui^ I anticipated them to continue to help them if no 
counsel appears " The Court, with Sutherland, I,, as its spokesman, 
agreed with the dissenting judge in the state supreme court that this 
was "rather pro forma than zealous and active" representation which, 
coupled with the failure to afford reasonable opportunity to obtain 
counsel of their own, was "a clear denial of due process." Justices 
Butler and McReynolds dissented. 

JusUce McReyiMs. When the circus came to Washington, Jus- 
tice Mclleynolds would see to it that the Negro servants of the 
had tickets. When the contention would be raised in the Supreme 
Court that a trial In a state court had been vitiated by racld pio- 
judioe, Justice McReynolds was the least wiUing to go to the mot of 
the matter. When a utility coinpany raised the contention that the 
rates fixed by the state public service coiDmission were confiscatory, 
justice McReynolds led the way in announcing that the due process 
clause entitied the company to an independent judicial detemunation 
of fhe VBiy truth of the contention. Ohio VaD^ Water Cb. u. Ben 
Avon Borough, 253 U.S. 287 (1920). Cf. his dissent (Butler, J., cozi- 
cunisg with himj in United Gas Pub^ Service Cfx u. Texas, 508 
123 (1938), whae the Court sustained a Texas statute which gave 
utility companies a jury trial on the question whether rates fixed by 
tbe public service commission were reasonable. 

“Those idtimate dignities of man which the United States Constitu- 
tion assures.*’ The due process clause imposes a standard of decency 
and fairness in trials in state courts; it leaves to the states prooedurd 
details for securing fair judgment. Tbe Court has felt that it ought 
not to go so far as to declare that due process necessarily involves 
the assistance of counsel in every crimW case, h has said that it 
would appraise “the totality of facta in a given case" and refrain from 
formulating "a set of hard and fast rules." Betts u. Brady, 316 U.S. 
455 (1942). In De Meerleero. ^^chigan, 329 U.S. 663 (1947), where 
a boy of 17 hod been convicted of first degree murder and sentenced 
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to life imprisomneiit without even e mention of hJs ri^t to counsel, 
the oonvictwn was revereed. In Carter o. lUiiiois, 329 U^. 173 (1946), 
it appeared that the petitioner, an adult Negro, had been advised by 
the trial judge of his right to have a bwyer appointed to defend him 
and had waived the right. The majority of the Court declined to in- 
terferCi Justices Black, Douglas, Muiphy, and Butledge dissented, 
pointing out that a kyman may not appreciate his own inability to 
cope with such a situation. We may expect the Justices just named to 
keep pressing for a stifening of the requirements of federal due 
process. 

Willie Francis, a Negro in Louisiana, was sentenced to death for 
murder. He was placed in the etedrio chair and the switch was thrown, 
but through some defect the cunent was broken so that death did not 
result. Would a subsequent execution of the sentence be so ‘‘repugnant 
to the consdenoe of mankind^' as to transgress the Fourieenth Aiuend- 
mcntP The Court declined to interfere, Burton, Douglas, Murphy and 
Rutledge, JJ., dissenting. Louisiana ex reL Francis v. Resweber, 329 
U.S. 459 (1947). 

The “third degreed The Court has declared that it will not tolerate 
the “third degree.** It dedaied this as to federal prosecutions in 
McNabb v. United States, 318 U.S. 332 (1943), where, as the Court 
understood, petitioners had not been taken before a magistrate for a 
hearing, commitment, or taking bail, as the federal statute requires; 
on the contrary, they hod for two days been subjected to “those re- 
prehensible practices known os the ‘third degree' which, though uni- 
versally rejected as indefensible, still find their way into use.** The 
convictlon'w^as set aside. The Court pointed out that it was enforcing 
not a sentimental but a sturdy view of law enforcement; resort to 
brutality as a substitute for bruins was in die end self-defeating. Ihe 
Court did not put this on constitutional grounds; that was needless, 
for the result could be spelled out cf the statutes, Moreover the Su- 
preme Court has a responsibility in regard to the administration of 
emnirtd justice hi the fedecel courts whfch is quite diSeient hern 
that very limited authority over state courts which it derives from 
the Fourteenth Amendment. 

The Court went on to hold, ait the next term, that the “third degree’ 
is inconsistent with the due process clause of the Fourteenth Amend- 
ment. This was in Ashcraft o. Tennessee, 322 U.S. 143 (1944), where 
the petitioner had been subjected to a secret examination lasting 36 
hours, with one respite of five minutes. Justice Black spoke for the 
majority, justice Ja^on, with whom Roberts ai^ Frankfurter, JJ., 
coDGuired, dissenting, made the point that in bis opinion the majority 
were using the due pTOcesa danse to force upon the states their own 
views of what should be permissible in criminal procedure, “as dan- 
gerous and delicate a use of federal judicial power as to use it to dis- 
able them from social or economic experimentation.** 
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NORBiSfl. ALABAMA 

294 U.S. 587, 55 S.Ct. 579, 79 IMA. 1074 (1935). 

On Writ of Certiorari to the Court of the 

State of Alabama. 

Intiodiiction 

One of the petitionen* coostltutional objections in Powell o. Ala- 
bama, the firet “Soottsboro Case " was that “they were tried before 
juries from whldi qualified membets of tfieir own race were system- 
atically excluded.** The Court found it unnecessary to consider that 
contention since a more patent constitutional defect was found. 

Norris 1 >, Alabama is a sequel to the Powell Case. 

Opinion 

Mr. Chief Justice Hughes delivered the opinion of the Court 

Petitioner, Clarence Norris, is one of nine Negro boys who were 
indicted in March 1931 in Jackson county, Ala., for the crime of 
rape. On being brought to trial in that county ei^t were con- 
victed. This Gouit revened the judgmoDts of conviction upon the 
ground that the defendants had been denied due process of law 
in that the trial court had failed in the li^t of the drcumstances 
disclosed, and of the inability of the defendants at that time to 
obtain counsel, to make an effective appointment of counsel to 
aid them in preparing and presenting their defense. Powell o, 
Alabama, 287 U.S. 4Si 

After the remand, 'a motion for change of venue was granted 
and the cases were transferred to Morgan county. Norris was 
brought to trial In November 1938. At the outset, a motion was 
made on his behalf to quash the indictment upon the ground of 
the exclusioa of Negroes from juries in Jackson county where 
the indictment was found. A motion was also made to quash the 
trial venire in Morgan county upon the ground of the exclusion 
of Negroes from juries iii tha£ county. In relation to each county, 
the charge was of long continued, systematic and arbitrary ex- 
clusion of qualified Negro citizens from service on juries, solely 
because of their race color, in violation of the Constitution 
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of tlie United States. ... The trial . . . proceeded re- 
sulted In the conviction of Noxris who was sentenced to death. 
On appeal, the Supreme Court of the state considered and de- 
cided the federal questioa which Noiris had raised and affirmed 
the judgment We granted a writ of certiorBii. 

Fjfst. There is no controversy as to the constitutional prin- 
ciple involved. . . . Summing up precisely the effect of earlier 
decisions, this Court thus stated the principle in Carter d. Texas, 
177 U.S. 442, 447, m relation to exclusion from service on grand 
juries: “Whaievcr by any action of a state, whether throu^ its 
legislature, through its courts, or through its executive or ad- 
ministrative officers, all persons of the African race axe excluded, 
solely because of their race or color, from serving as grand jurors 
in the criminal prosecution of a person of the Afric^ race, the 
equal protection of the laws is denied to him, contrary to the 
Fourteenth Amendment" , . . The principle is equally appli- 
cable to a similar exclusion of Negroes from service on petit juries. 
And although the state statute ddSning the qualiffcations of jurors 
may be fair on its face, the constitutional provision affords pro- 
tection against action of the state through its administrative 
officers in effecting the prohibited discrimination. 

The question is of the application of this established principle 
to the i^cts disclosed by the record. That the question is one of 
fact does not relieve us of the duty to determine whether in 
truth a federal right has been demed. When a federal right has 
been specially set up and claimed in a state court, it is out prov- 
ince to inquire not merely whether it was denied in express terms 
but also v^etber It was denied in substance and e&cL If this 
requires an examination of evidence, that examination must be 
made. Otherwise, review by this Court would fail of its purpose 
in safeguarding constitution rights. . . . 

Second, The evidence on the motion to qwish the indictment. 
In 1930, the total population of Jackson county, where the in- 
dictment was foun^ was 86^1, of whom 2688 were Negroes. 
The male population over 21 years of age numbered 8801, and 
of these 666 were Negroes. 

The qualifications of jurors were thus prescribed by the state 
statute: ^The jury commission shall place on \he jury roll and 
in the jury box the names of all male citizens of the county who 
are generally reputed to be honest and intelligent men, and are 
esteemed in the community for their integrity, good character 
and sound judgment, but no person must be selected vdio is 
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under 21 or over 65 years of age> or who is an habitual drunk- 
ard, or who» being afflicted with a permanent disease or physical 
weakness, is unfit to discharge the duties of a juror, or who can- 
not read English, or who has ever been convicted of any offense 
involving moral turpitude. If a person cannot read English and 
has all the other qualifications prescribed herein and is a free- 
holder or householder, bis name may he placed on the jury roll 
and in the jury box " 

Defendant adduced evidence to support the charge of uncon- 
stitutional discTimiiiation in the achi^ admindstration ol the 
statute in Jackson county* The testimony, as the state court said, 
tended to show that % a long number of years no Negro had 
been called for jury service in that county.** It appeared that no 
Negro had served on any grand or petit jury in that county 
within the memory of witnesses who had lived there all their 
lives. Testimony to that effect was given by men whose ages ran 
from 50 to 76 years. Their testimony was uncontradicted. .It was 
supported by the testimony of officials. The clerk of the jury 
comimssion and the cleric of the dbreuit court had never known 
of a Negro serving on a grand jury in Jackson county. The court 
reporter, who had not missed a session in that county in 24 
years, and two jury commissioners testified to the same effect 
One of the latter, who was a member of the commission which 
made up the jury roll for the grand jury which found the indict- 
ment, testified that he had ''never known of a single instance 
where any Negro sat on any grand or petit jiuy in the entire 
history of that county.* 

That testimony in itself made out a prima facie case of the do' 
nial of the equal protection which the Constitution guarantees. 
. . , The case thus made was supplemented by direct testimony 
that specified Negroes, 30 or more in number, were qualified for 
jury service. Among these were Negroes who were members of 
school hoards, or trustees, of colored schools, and property owners 
and householders. It also appeared that Negroes from that county 
had been called for jury service in the federal court Several 
those who were thus described as qualified were witnesses. 
While there was testimony which cast doubt upon the qualifica- 
tions of some of^e Negroes who had been named, and there 
was also general testimony by the editor of a local newspaper 
who gave his opinion as to the lack of "sound judgment^ of the 
"good Negroes” in Jackson county, we think that the definite 
testimony as to the actual qualifications of individual Negroes, 
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whicli vm not met by any testimony equally direct, showed that 
there were Negroes in Jackson county qualified for jury 
service. . . . 

The state court rested its decision upon the ground that even 
if it were assumed that there was no name of a Negro on the 
jury roll, it was not established that race or cobr caused the 
omissiOD. The court pointed out that the statute fixed a high 
standard of quahfications for jurors and that the jury commis^ 
slon was vested with a wide discretion. The court adverted to 
the fact that more white dtizena possessing age quallficatloDS 
had been omitted from the jury roll than the entire Negro popu- 
lation of the county, and regarded the testimony as being to the 
effect that matter of race, color, pohtics, religion or fra- 
ternal afiUiations* had not been discussed by the oonunission and 
had not entered into their consideration, and that no one had 
been excluded because of race or color, . . , 

We are of the opinion that the evidence required a different 
result from that reached in the state court. We think that the 
evidence that for a generation or longer no Negro had been called 
for service on any jury in Jackson county, that there were Negroes 
qualified for jury service, that according to the practice of the 
jury GOmmissiaQ their names would normally appear on the 
preliminary list of male citizens of the requisite age but that 
no names of Negroes were placed on the jury roll, and the testi- 
mony with respect to the lack of appropriate consideration of 
the qualifications of Negroes, established the discrimination 
which the Constitution forbids. The motion to quash the indict- 
ment upon that ground should have been granted. 

Third, The evidence on the mofton to quash the trial venire. 
The population of Morgan county, where the trial was had, was 
larger than that of Jackson county, and the proportion of Ne- 
groes was much greater. The total population of Morgan county 
in 1930 was 46,176, and of this number 8311 were Negroes. 

Within the memory of witnesses, long resident there, no Negro 
had ever served on a jury in that county or had been called for 
such service. Some of these witnesses were over SO years of age 
and had always lived In Morgan county. Thejr testimony was 
not contradicts. A clerk of the circuit court, who had resided 
in the county for 30 years, and who' had been in office for over 
four years, testified that during bis official term approximately 
2500 persons had been called ^ jury service and that not one 
of them was a Negro; that he did not recall ^ever seeing any 
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siD^e person of tlie colored race serve on any jury in Morgan 
county." 

There was abundant evidence that there were a large num- 
ber of Negroes in the county who were qualified for jury ser- 
vice. Men of intelligence, some of whom were college graduates, 
testified to long lists (said to contain nearly 200 names) of such 
qualified Negroes, including many businessman, owners of real 
property, and householders. When defendant's counsel proposed 
tn call many additional witnesses in order to adduce further proof 
of qualifications of Negroes for jury service, the trial judge lim- 
ited the testimony, holding that the evidence was cumuJafive. 

We find no warrant for a conclusion that the names of any of 
the Negroes ^^as to whom this testimony was given, or of any 
other Negroes, were placed on the jury rolls. No such names 
were identified. The evidence that for many years no Negro had 
been called for jury service Itself tended to ^ow the absence of 
the names of Negroes from the jury rolls, and the state made no 
effort to prove th^ presence. . . . 

For this kmg-continued, unvarying, and wholesale exclusion 
of Negroes from jury service we find no justification consistent 
with the constitutional mandate. We have carefully examined the 
testimony of the jury commissioners upon which the state court 
based its dedsioiu . . . 

We think that this evidence failed to rebut the strong prima 
fade case which defendant had made. That showing as to the 
long-continued exclusion of Negroes from jury service, and as to 
the many Negroes qualified br that service, could not be met by 
mere generalities. If, in the presence of such testimony as de- 
fendant adduced, the mere general assertions by ofBdals of their 
parformanoe of duty were to be acxiepted as an adequate justifi- 
cation for the complete exclusion of Negroes from jury service, 
the constitutional provisioa*-adopted with special reference to 
their protection— would be but a vain and illusory requiro- 
menL . . . 

We are concerned only with the federal question which we 
have discussed, and in view of the denial of the federal right 
suitably asserted^the judgment must be r^eised and the cause 
remanded for further proceedings not- inoonsistent with this 
opinion, 

Mr. Justice McRetnolds did not hear the argument and took 
no part in the consideration and dedsioD of this case. 
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Gommefit 

Id Ne^ t?. Delaware} 103 UiS* 370 (1881)} the Goiirt» sunuDariziiig 
the result of Strauder v. West Vlrgiiiia} 100 U,S. 303 (1880)} and 
Viigiiiia v. Hives, 100 U.S. 318, said that 

. . . while a colored citizea . . . cannot claim} as matter of 
right, that his race shall have a lepresentatioii on the /uzy, . . . 
it if a light to which he is entitled, ‘'that in the scJedion of 
jurors to pass upon his hfe, liberty, or property, there shall be 
DO exclusion of bis race and no discmDination against fhem, 
because of their color " 

(Justice Field insisted that the equal protection of the lacws did not 
prevent an outright exclusion of Negroes. Cf. his views on equality 
of economic opportunity. In the Slaughter-House Cases.) Such was 
and is the constitutional rule. But, as a line of lost cases showed, it 
was difficult to present the claim of oonstitutional right in a fonn in 
which the Supreme Court oould be induced to look to the substantial 
merits of the contention. As the Court declared in Thomas u. Texas, 
212 U.S. 278 (1909), whether or not discrimination against Negroes 
because of their race was practiced by jury commissioners was a 
question of fact, the dedsion of which by the state courts was con^ 
elusive on the Supreme Court, "unless it could be held that these de> 
cMans ccmstihite such abuse os amounted to an infraction of the fed- 
eral Constitution , . 

The appeals growing out of the Soottsboro trials disclosed -a situa- 
tion such that to indulge any "polite presumption**, would have been 
an act of stultification of the part of the Supreme Court. [Cf. Patter^ 
son V. Alabama, 294 U.S. 600 (1935).] .Qdef Justice Hughes never 
appeared more effectively the highest judicial officer c£ the nation 
dam ia meeting the di^eoge of this atuation and enforcing the 
guarantee of the Fourteenth Amendment firmly and uncompromis- 
ingly. Since the issue was forced in Norris v, Alabama, the Court has 
reiterated the stand there taken. In Fieire o. Louisiana, 306 U.S. 354 
(1939), Smith u. Texas, 311 U.$. 128 (1940), and Hdl c. Texas, 316 
U.S. 400 (1942), convictions were reversed because of a showing that 
there had been a discrinunation against Negroes in the select!^ of 
the grand jury. In Akins u. Texas, 325 U.S. 398 (1945) the state au- 
thorities had bowed to these Supreme Court holdings to the extent of 
selecting one Negro to serve on the grand jury d 12. A pro rata 
repiesentatioD would have gh'^en 1.85 Negroes on average. Each 
commissioner testified, however, that he had had do Int^on of 
pkdng more than one on a jury. The Court held that the Fourteenth 
Amendment had been satisfied. Stone, CJ., Black and Muiphy, JJ., 
dissenting. 

Ihere is a saying that it is important not merely that justice be 
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done but that it seem to be done. In Turney t). Ohio, 273 U.S. 510 
(1927), the situation was this; the mayor had been given jurisdiction 
to try liquor cases; if he convicted and fined he was authorized fo 
deduct a fee, but if he acquitted he received nothing. Said Taft, G./.: 

Every prooediue which would offer a possible temptation to 
the average man os a judge to forget the burden of proof required 
to convict the defond^t, or which m^t lead him not to hold the 
balance nice, clear, and true between the state and the acicused 
denies the latter due process of law« 


NEARc, MINNESOTA 

283 U,S. 697, SI S.a 625, 75 L.Ed. 1357 (1931), 

Appeal from the Supreme Court of the State of Minnesota. 
Introduction 

When Blackstone stated a rule of the English constitution he was 
wont to adorn it with a complacent rationalization designed to show 
how admirable was the rule. Here is his explanation of the freedom 
of the press as understood in England in 1769; 

, The liberty of the press is indeed assend^ to the nature of a 
free state; but this consists Id laying do previous restraints upon 
publications, and not in freedom from censure for criminal mat- 
ter when published. Every IreemBii has an undoubted right to 
lay what sentiments be pleases before the public' to forbid this 
is to destroy the freedom of the press, but if he publishes what 
is Improper, mischievous, or illegal, he must take the oonse- 
•queoces of his o^ temerity. To subject the press to the restric- 
tive power of a licenser, as was formerly done, both before and 
since the Revolution, is to subject all foeedom of sentiment to 
the prejudices of one man, and make him the arbitrary and in- 
fallible judge of all controverted points in learning, religloii, and 
govenunent. But to ptmish (as the law does at present) any dan- 
gerous or offensive writings which, when publi^ed, shall on a 
fair and Impartial trial be adjudged of a penudous tendency, 
is necessary for the preservation of peace and good order, of 
govemmeDt and leligioiv^hfi only solid foundations of dvil 
liberty. Thus the will of individuals Is still left free; the abuse 
only of that free will is the object of legal punishment. . , . 
[Commentaries, IV, p. ISI.] 
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Previous restraints. Blackstone Is a great name, and his literary style 
is attractive. Let us exaniine what he really said. By the absence of 
previous restraint he meant that It was no longer necessary to obtain 
the official imprimalur before a composition could lawfully be printed. 
The Crown, and even the Commonwealth, had required that books 
be licensed, and Parliament had contiinied the policy after the Hesto- 
ratioD. But the lost liceusing act expired in 16^ Aker that the sub- 
ject was free to lay what sentiments he pleased before the public. 

Defamaiion and sedttiaus lihel What might happen after that is 
quite another story. So far as a dvil acdoit £r defamatioD-hy speak- 
ing or writing— was conoemed, the truth of the utterance was a de- 
fense. If A asserts that Magistrate B has taken a bribe and then 
proves it, B loses his action; he is entitled to no damages for the loss 
of a reputation to which he was in truth not entitled. The criminal 
law, however, regarded not the truth or falseness, but the tendency 
to a breach of the peace, fence the saymg, ‘The greater the truth 
the greater the libel.” As was said in the Cose de Libellis Famosis in. 
1005, if a libel is ^against a magistrate, or other public person, it is a 
greater offense; for it concerns not only the brea^ of the peace, but 
also the scandal of government.” An attack on the policy of the gov- 
ernment of the day, an outcry against die system of rotten boroughs, 
or an expose of the practice of flogging m the anny-puhlicatioDs 
such as these fell within Blackstone's dassiflcatlon of “improper, mis- 
chievous, or illegal.” It was Immaterial in law that the authw had a 
patriotic purpose to reform the government. An indictment charged 
that the writing was false, but as the judges advised the House of 
Lords in 1789, the ’word “false” was at most a word of form; "In 
point of substance the alteration in the description of the offense 
would hardly be felt if the epithet vrere oenir instead of fdsus." The 
judge determined whether the publication had a bad tendency; the 
function of the jury was merely to say whether the defendant had 
published. This was the “fair and impartial trial” to determine “per- 
nicious tendency” which Blackstone regarded as necessary to die 
"solid foundations of dvil hlierty,” 

A procedural safe-guard. Charles James Fox made a great reform iu 
die law when he emried through Parliament his Libel Act of 1792. 
This really did not change the substantive law, but simply declared 
that the jury "may give a general verdict of guilty or not guilty upon 
the whole matter . . The result was that it became safe to publish 
anything which a jury of 12 shopkeepers would think it expedient to 
publish— to borrow Dicey’s phrase. “Substantive I'pv has at first the 
look of being gradually secreted in the interstices of procedure ” ob- 
served Sir Henry Maine. [Early Lau) and Custom, p. 389.] “The his- 
tory of liberty has largely been the history of observance of pro- 
cedural safeguards,” said Frankfurter, J., in McNabb v. United States, 
318 U.S. 332, 347 (1943). 
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Tolerance in pradice. Whatever the freedom of speech and of the 
press wfaidi we enjoy in the United States today, it is certainly not 
some andent liberty whidi had been won prior to oui separ&tloD 
from England. When we read the phrase in oor Bill of Eights, let ns 
not suppose that its function was simply to pass on to posterity the 
blessings of a Hberty whose content was already well recognized. 
When we observe that the British nation today, ^thout the protec- 
tion of any formal constitution superior to the King in Parliament, 
actually piactioes a freedom of discussion which evidently is at least 
not inferior to our own, we find that the ultimate explanatkm lies in 
the sense of tolerance and fair play shared by the mass of individuals 
who nialce up the natknwl community. To thank of freedom of speech 
Olid of the press as some ei^teenth-century heiiloom, enshrined in 
the Constitutioii and guarded for us by the Supreme Court so that 
we have nothing to do about it but to enjoy it, is bad history and 
mischievous thinking. 

Justice Story’s view. The First Amendment solemnly commands 
that "Congress shall make no law * . . abridgmg the freedom of 
Speech, or of the press; . . But what is the eztent of those free- 
doms? And what federal protection is these against abridgment by 
one of the states? That there is an adequate authoritative response to 
each of these questions is largely the result of doctrines built up by 
the Supreme Court since World War L Justice Story, in has Com- 
TTienfaries on the ConsHtution, which appeared in 1833, warned that 
nrheie is a good deal of loose reasoning on the subjecT; the liberty 
was, in truth, far from absolute. As to the federal guarantee against 
abiidgmeiit by Congress, its meaning was to be found in Blackstone. 
State legislatures were in this matter restrained only by the law of 
their respective constitutions; and here, too, "The doctrine bid down 
by Mr. Justice Blackstone respecting the Hbeity of the press has not 
been repudiated (as far as is known) by' any solemn dedskm of any 
of the state courts, in respect of tiieir own municipal jurisprudence. 
On the oontraiy, it has been repeatedly affirm^ in the several 
states . . Sec. 1889. 

Two modem developments. We have, then, two major develop- 
ments to record; how "freedom of speect and of the press" has come 
to mean more than was origmally understood, and how the fedend 
Constitution has been enlarged to forbid state abridgmenta of those 
freedoms. The farmer development will be traced in connection with 
Fennekamp v, Florida. (It need not be esplained in Near v. Minne- 
sota, since the statute there struck down imposed a previous restraint 
which offended even Blackstone's and Story’s definition of freedoin 
of the press.) For the moment let us see how the federal Gonstitn- 
tion, and In paiticnlar the Fourteenth Amendment, has come to pro- 
tect the individnal from state interferences with the hirerty of dis- 
cussion. 
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Mete logical anol^stis. Barroa d. Baltiniore^ 7 Pat, 24S (1B33), mde 
it a matter of explicit decisioa tluLt the federal Bill of Ri^ts does not 
operate m the states. After the Civil War came the Fourteenth Amend- 
ment, which did lay important restraints upon state action: in particu- 
lar, the privileges and immunities clause, due process of law, 
and equal piotecdon. Look to the federal Bill of Ri^ls: it guaran- 
tees religious liberty, freedom of speech and of the press, no un- 
reasonable searches and seizures, indictment by grand jury, no double 
jeopardy, no compulsory self-maiminatian, due process of law, just 
oompeiiBatioii when private property is taken, trial by jury for fed- 
eral crimes, right to counsel, and so on. Simply as a matter of textual 
analysis one would say that, unless the framers of the BUI of Rights 
were careless and repetitious in their drafting, each one of these 
clauses must mean something different from the others. Due process 
meant to them something quite distinct from freedom of spees^ and 
of the press, quite distinct from freedom of religion, and so on. Next, 
since the Fourteenth Amendment guarantees that the states shall not 
take life, liberty, or property without due process of kw (but omits 
all the other items in the long catalogue of the federal Bill of Rights), 
one might say that those otiier Items are not carried over into the 
Fourteenth Amendment. Such reasoning seems perfectly logical as a 
mere matter of oonstruing the document And the Court has often 
adopted that analysis. It 1ms deckred that, so far as the federal Con- 
stitution is concerned, the states need not maintain the grand jury, 
Hurtado o. California, 110 U.S. 510 (Ibtw), w 4s trial jury of 12, 
Maxwell v. Dow, 176 U.S. 561 (1600)^ the prohfbitioii against oom- 
pukory self-incrimination does not operate against them, Twining u. 
New Jeney, 211 U.S. 70 (1908), As late as 1922 the Court declared 
that ^’neither the Fourteenth Amendment nor any other provision of 
the Constitution of the United States imposes upon the states lOny re- 
strictioiDS about "freedom of speech" . . .” Fnidential Insurance Co. o. 
Cheek, 259 U.S. 530, 543. 

The quaiity of liberty. Look away for a moment from this textual 
analysis and take a larger and more philosophical view. The states 
are forbidden to take life, liberty, or property without due process of 
kw. What is liberty* in this context? We Imow, from cases such as 
Lochner v. New York, that the Court (bonowing from the dissent of 
Field, J., ia the Slaughter-House Cases) had read it very large to 
mean that in the sphere of economic activity each individu^ is a free 
actor. Rut surely it would be a lopsided conception of ""liberty* which 
Included a right to hire and fire and to drive har^ bargaim but con- 
tained no promise of freedom to discuss matters m public policy. “I 
cannot believe that the liberty guaranteed by the Fourteenth Amend- 
ment Includes only liberty to acquire and to enjoy property,* said 
Mr. Justice Bntndeu in 1920, Gilbert v, Minnesota, 254 U.S. 325, 
343. ""Is not the life more than the food?* This, of course, is an ex- 



370 


CONSHTUnONAL LIMITATIONS 


pression of values far older tlian the ConstitutioD. The French pro* 
fessoi Lambert, In his American study Le Couvemement des Juges 
(Paris, 1921], was &imk to observe th^ ‘"liberty" as protected by 
judgments of the Court proved to be largely Vherti econmique and 
very little Ub0rt4 morale, freedom of the spirit. 

Freedom of discussion is read into the XIV Amendment. The 
Jufitioes of die Supreme Court were not oblivious to these considera- 
tloQS. In 1907 Justice Harlan, in a lone dissent, had concluded Tt is, 

1 think, impossible to conceive of Hbeity as secured by the Coostitu- 
tion against hostile action, whether by the nation or by the states, 
which does not embrace the ri^t to enjoy free speech and the right 
to have a free press.'* The majority said it left this question undecided. 
Patterson i>. Colorado, 205 U.S. 454. The Court left it undecided 
again In Gilbert v. Minnesota, 254 U.S. 325 (1920). For in each case 
it was found that if such a federal lis^t did exist it had not been in- 
vaded by the slate. But, as Mr. Charles P. Curtis, Jr., says in his study 
of the Supreme Court, the water was slowly mounting until in 1925 
it lapped quietly over the silL [Lions under the Throne, Houston 
Mifflin Go., Boston (1947), at 207.] In that year tbe Court decided ^ 
Citlow V. New York, 268 U.S. 852, wbeidn a New York communist 
invoked the Fourteenth Ametxlment as a protectzon agiamst the state's 
^criminal anarchy” law. This time, instead of ‘leaving it undecided,” 
the Court said: 

For present purposes we may and do assume that fteedom of 
Speech and of tbe prcss-^hich are protected by the First 
Amendment from abridgment by Congress— are among the 
fundamental personal rights and ^liberties" protected by the 
due process dause of the Fourteenth Amendment from impair- 
ment by tbe states. 

It went on to hold that the state statute m question was not an in- 
vasioQ of free speech. 

Let us pause for a moment to observe that at times the Court 
states a momeotous conclusion in the most casual and ofFhand man- 
ner. Another eimmple is Chief Justice Waite's simple announcement 
from the bench in 1886 that the Court did not care to hear argu- 
ment as to whether a corporation was a person within the mean- 
ing of the equal-protect^ dause: "We are all of the opinion that it 
does.” Santa Clara County n. Southern Pacific R. Co., 118 U.$. 394, 
398. 

In several case?i after Gltlow v. New York the proposition which 
the Court had there "assumed” became a matter of explicit dedsion. 
In Strombeig v, California, 283 U.S. 359 (1931) tiie state's “red 
flag” law waa held invalid as permitting an abridgment of free 
political discussion, A fortnight later came the decisLon in Near o. 
Minnesota. 
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OpinUm 

Mr. Chief Justice Hitches dehVered the (pinion of the 
Court. 

Chapter 2B5 of the Session Laws of Minnesota for Uie year 
1925 provides for the abatement, as a public nuisance, of a 
lldous, scandalous and defamatory newspaper, magaziiie or 
other periodical” Section 1 of the Act is as follows: 

“Section 1. Any person who, as an individual, or as a member 
or employee of a &in, or association or organization, or as an 
odSoer, director, member or employee of a corporation, shall be 
engaged in the business of regularly or customarily producing, 
publishing, or drculatiug, having in possession, selling or giving 
away 

(n) an ohseene, lewd and lascivious newspaper, magaziiie, or 
other periodical, or 

(h) a malicious, scandalous, and defamatory newspaper, mag- 
azine or other periodical, 

is guilty of a nuisance, and all persons guilty of socli nuisance 
may be enjoined, as hereinafter provided. 

‘Participation in such business shall constitute a comzxussion 
of such nuisance and render the participant liable and subject 
to the proceedings, orders and judgments provided for in this 
Act Ownership, in whole or in part, directly or indirectly, of 
any such periodical, or of any stock or interest in any corpora- 
tion or QTgamzation which owns the same in whole or in part, 
or which publishes the same, shall oonstitute such participa- 
tion, . , 

[In actions under section 1 (h) it would be a defense to show 
that the truth was published with good motives and for Justifiable 
ends.] 

Section 2 provides that whenever any such nuisance Is com- 
mitted or exists, the county attorney of any county where any 
such periodical is published or circulated, or, in case of his fail- 
ure or refusal to proceed upon written request in good faith of a 
reputable citizen, the attorney general, or upon like failure or 
refusal of die latter, any citizen of the county, may maintain 
an action in the district court of the county iiP the name of the 
state to enjoin perpetually the persons committing or maintain- 
ing any such nuisance from further committing or maintaining 
it. Upon such evidence as the court shall deem sufficient, a tem- 
porary injunction may be granted. The defendants have the right 
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to plead by demuirer or answer, and tbe plaintiE may demur or 
reply as in other cases. 

The action, by section 3, is to be “governed by the practice and 
procedure applicable to dvil actions lor injunctions ” and after 
trial the court may enter judgment pennanentiy enjoiniiig the 
defendants found guilty of violating the Act from continuing the 
violation and, *‘in and by such judgment, such nuisance may be 
wholly abated.* The court is empowered, as in other cases of 
contempt, to punish disobedience to a temporary or permanent 
Injunction by fine of not more than $1000 or by ^pri^ment in 
the county jail for not more than i2 months. 

Under this statute, clause (h), the county attorney of Hennepin 
county brought this action to enjoin the publication of what was 
described as a “malidous, scandalous and defamatory news- 
paper, magazine and periodical,* known as The Saturday Press, 
published by the defendants in the dty of Minneapolis. . . . 

Without attempting to summarize the contents of the volunu' 
nous exhibits attached to the complaint, we deem it sufficient 
to say that the articles charged in substance that a Jewish gang- 
ster was in control of gambling, bootlegging and racketeering 
in Minneapolis, and that law enforcing officers and agencies were 
not energetically performing their duties. Most of the charges 
were directed against the chief of police; he was charged with 
gross neglect of duty, illicit relations with gangsters, and with 
participation in graft. The county attorney was charged with 
knowing the existing conditions and with failure to take ade- 
quate measures to remedy them. The mayor was accused of in- 
efficiency and dereliction. One member of the grand jury was 
stated to be in sympathy with the gangsters. A special grand 
jury and a special prosecutor were demanded to deal wiA the 
situation in general, and, in particular, to investigate an attempt 
to assassinate one Guilford, one of the original defendants, who, 
it appears from the articles, was shot by gangsters after the first 
issue of the periodical had been pubh'shed. There is no question 
but that the articles made serious accusations against the public 
officers named and others in connection with the prevalence of 
crimes and the faibre to expose and punish them. . . . 

[The district Sourt granted a permanent Injunction against 
further publishing a malkacvs, scandalous, or defamatory news- 
paper and against further conducting said nuisance under the 
name of The Saturday Press or any other name. The state su- 
preme court sustained the injunction.] 
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From the judgment as thus affirmed, the defendant Near ap- 
peals to this Court 

This statute, for the suppression as a public nuisance of a news- 
paper or periodical, is unusual, if not unique, and raises ques- 
tions of grave importance tnmsceDdIng the local interests In- 
volved in the particular acdon. It is no longer open to doubt 
that the liberty of the press, and of speech, is witl^ the liberty 
safeguarded by the due process clause of the Fourteenth Amend- 
ment from invasion by state action. It was found impossible to 
conclude that this essential personal liberty of the citizen was 
left unprotected by the general guaranty of fundamental rights 
of person and property. In mamtaining this guaranty, the 
authority of the state to enact laws to promote the health, safety, 
morals and general welfare of its people is necessarily admitted. 
The limits of this sovereign power must always be determined 
with appropriate regard to the particular subject of its exercise. 
. . . Liberty of speech, and of the press, is also not an absolute 
right, and the state may punish its abuse. Liberty, in each 
of its phases, has its history and oonnotation and, in the present 
instance, the inquiry is as to the historic oonception of the liberty 
of the press and whether the statute under review violates the 
essential attributes of that liberty. . . . 

First. The statute is not aim^ at the redress of individual or 
private wrongs. Remedies for libel remain available and un- 
affected. The statute, said the state court, ''is not directed at 
threatened libel but at an existing business which, generally 
speaking, involves more than libeL" It is aimed at the distribu- 
tion of scandalous matter as '‘detiimental to public morals and 
to the general welfare,*' tending “to disturb the peace of the 
conunumfy*' and *‘to provoke assauhs and die commissian of 
crime " In order to obtain an injunction to suppress the future 
publication of the newspaper or periodical, it is not necessary to 
prove the falsity of the diarges that have been made in the pub- 
licatioa condemned. In the present action there was no allega- 
tion that the matter published was not true. It is alleged, and die 
statute requires the allegation, that the publication was “ma- 
licious." But, as in prosecutions for libel, there is no require- 
ment of proof by the state of malice in fact as distinguished from 
mahoe inferred from the mere p^lication .of the defamatory 
matter. The judgment in this case proceeded upon the mere 
proof of publication. The statute pennits the defense, not of the 
truth alone, but only that the truth was published with good 



374 


CONSTITUTIONAL LIMITATIONS 

motives and for justifiable euds. It is apparent that under the 
statute the publi^tion is to be regarded as defamatory if it in'- 
jures reputation, and that it is scandalous if it circulates charges 
of reprehensible conduct, whether criminal or otherwise, and the 
publication is thus deemed to invite public reprobation and to 
constitute a public scandal. The court Aarply defined the pur- 
pose of the statute, bringing out the precise point, in these words; 
“There is no constitutional right to publish a fact merely be- 
cause it is true. It is a matter of common Imowledge that prosecu- 
tions under the criminal libel statutes do not result in efficient 
repression or suppressioa of the evils of scandaL Men who are 
the victims of such assaults seldom resort to the courts. This is 
especially true if tbeir sins are exposed and the only question 
relates to whrthesr it was done wiih gocd miotives and for justi- 
fiable ends. This law Is not for the protection of the person at- 
tacked nor to punish the wrongdoer. It is for the protection of 
the public welfare."* 

Second. The statute is directed not simply at the circulation 
of scandalous and defamatory statements with regard to private 
citizens, but at the continued publication by newspapers and 
periodicals of charges against public officers of corruption, mal- 
feasance in office, or serious neglect of duty. Such charges by 
their very nature create a public scandal They are scandalous 
and defamatory within the meaning of the statute, which has its 
normal operation in relation to publications dealing prominently 
and chiefly with the alleged dereUctions of public officers. 

Third, The object qf the statute is not punishment, in the ordi- 
nary sense, but suppression of the offending newspaper or 
periodical. The reason for the enactment, as the state court has 
said, is that prosecutions to enforce penal statutes for libel do 
uot result iu "efficient repression or suppression of the evils of 
scandal.** Describiiig the business of publication as a public 
nuisance does not ol^cure the substance of the proceeding which 
the statute authorizes. It is the continued publication of scan- 
dalous and defamatory matter that constitutes the business and 
the declared nuisance. In the case of public officers, it is the re- 
iteration of charges of official misconduct, and the fact that the 
newspaper or pmodical is principally devoted to that purpose, 
that exposes it to supprestiou. In the present instance, the proof 
was flmt nine editions of the newspaper or periodical in question 
were published on successive dates, and that they were chiefly 
devoted to charges against public officers and in relation to the 
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prevalence and protection of crime. In such a case, these officers 
are not left to their ordinary remedy in a suit for h'bel, or the 
authorities to a prosecutfon for criminal hbel. Under this statute, 
a publisher of a newspaper or periodical, undertaking to con- 
duct a campaign to expose and to censure official derelictions, 
and devoting his publication principally to that purpose, must 
face not simply the possibility of a verdict against him in a suit 
or prosecution for libel, but a determination that his newspaper 
or periodical is a public nuisance to be abated, and that this 
abatement and suppression will follow unless he is prepared 
with legal evidence to prove the truth of the charges and also 
to satisfy the court that, in addition to being true, the matter 
was published with good motives and for justifiable ends. 

Tl^ suppression is accomplished by enjoining publication and 
that restraint is the object and effect of the statute. 

Fourth. The statute not only operates to suppress the offending 
newspaper or periodical but to put the publisher under an ef- 
fective oeusors^p. When a newspaper or periodical is found to 
be ^'indlidous, scandalous and defamatory " and is suppressed 
as such, resumption of publication is punishable as a contempt 
of court by fine or imprisonment. Thu?, where a newspaper or 
periodical has been suppressed because of Ihe circulation of 
charges against public officers of official misconduct, it would 
seem to be clear that the renewal of the publication of such 
charges would constitute a contempt and that the judgment 
would lay a permanent restraint upon the publisher, to escape 
which he must satisfy the conit as to the character of a new 
publication, Whether he would be permitted again to publish 
matter deemed to be derogatory to the same or other public 
officers would depend upon the court s ruling. In the present in- 
stance the judgment restrained the defendants from ‘"publishing, 
drculatmg, having in their possession, selling or giving away 
any publication whatsoever which is a malidous, scandalous or 
defamatory newspaper, as defined by law," The law gives no 
definition except that covered by the words “scandalous and de- 
famatory," and publications charging official misconduct are of 
that class. While the court, answering the objection that the 
judgment was too broad, saw no reason for cdnstruing it os re- 
straining the defendants “from operating a newspaper in har- 
mony with ihe public welfare to which all must yield," and said 
that the defendants had not indicated “any desire to conduct 
their business in the usual and legitimate manner/ the mani- 
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fest inference is that, at least with respect to a new publication 
directed against official misconduct, the defendant would be 
held, under penalty of punishment for contempt as provided in 
the statute, to a maimer of publication which the court con- 
sidered to be “usual and legitimate” and coDsistent with the pub- 
lic welfare. 

If we cut though mere details of procedure, the operation and 
effect of the statute in substance is that public authorities may 
bring the owner or publisher of a newspaper or periodical be- 
fore a judge upon a charge of conducting a business of publish- 
ing scandalous and defamatory matter^-in particular that the 
matter consists of charges against public officers of official dere- 
liction-and unless the owner or publisher is able and disposed 
to bring competent evidence to satisfy tbe judge that the charges 
are true and are published with good motives and for justifable 
ends, his newspaper or periodical is suppressed and further pub- 
lication is made punishable as a contempt. This is of the es- 
sence of censorship. 

The question is whether a statute authorizing such proceedings 
in restraint of publication is consistent with the conception of 
the liberty of the press as historically conceived and guaran- 
teed. In determining the extent of the constitutioDal protection, 
it has been generally, if not universally, considered that it is 
the chief purpose of the guaranty to pie^^ent previous restraints 
upon publication. The struggle in England, directed against the 
legislative power of the licenser, resulted in renunciation of the 
censorship of the press. The liberty deemed to be established 
was thus described by Blackstone; *The liberty of the piess is 
indeed essential to the nature of a free state; but this consists 
in laying no previous restraints upon publications, and not in 
freedom from censure for criminal matter when published. 
Every freeman has an undoubted right to lay what sentiments 
he peases before the public; to forbid this, is to destroy the 
freedom of the press; but if he publishes what is improper, mis- 
chievous or illegal, he must take the consequence of his own 
temerity.” 4 BL Com. 151, 152; see Story on the Constftirifon, 
551884 , 1889 .... 

The critidsm iiJ)on Bladcstoue’s statement has not been be- 
cause immunity from previous restraint upon publication has not 
been regarded as deserving of special emphasis, but chiefly be- 
cause that immunity cannot be deemed to exhaust the concep- 
tion of the liberty guaranteed by state and federal constitutions. 
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The point of criticism has been ^that the mere exemption from 
previous restraints cannot be all that is secured by the constitu- 
tional provisions"’^ and that '"tiie liberty of tiie press might be 
rendered a mock^ and a delusion, and the phrase itself a by- 
word, If, whOe every man was at liberty to publish what he 
pleased, the public authorities mi^t nevertbdess punish him 
for harmless publications ” 2 Cooley, Cofwt. Um. (8th ed.), p. 
885. But it is recognized that punishmezit for the abuse of the 
liberty aooorded to the press is essential to the protection of 
the public, and that the common law rules that subject the libeler 
to responsibility for the public offense, as well as for the private 
injury, are not abolished by the protection extended in our con- 
stitu^ns. » . . In the present case, we have no occasion to In- 
quire as to the permissible scope of subsequent punishment 
For whatever wrong the appellant has committed or may com- 
mit, by his publications, the state appropriately affords both 
public and private redress by its libel laws. As has been noted, 
the statute in question does not deal with punishments^ it pro- 
vides for no punishment, except in case of contempt for viola- 
tion of the court’s order, but for suppression and injunction, that 
is, for restraint upon publication. 

The objection has also been made that the principle as to im- 
munity from previous restraint is stated too broadly, if ever 
such restraint is deemed to be prohibited. That is undoubtedly 
tme^ the protection even as to previous restraint is not abso- 
lutely unlimited. But the limitation has been recognized only in 
exceptional cases: '’When a nation is at war many things that 
might be said in time of peace me such a hindrance to its effort 
that their utterance will not be endured so bng as men fight 
and that no court could regard tb«n as protected by any consti- 
tutional right” Schenck o. United States, 249 U.S. 47, 52. No one 
would question but that a government might prevent actual ob- 
struction to its recruiting service or the publication of the sail- 
ing dates of transports or the number and location of troops. On 
similar grounds, the primary requirements of decency may be 
enforced against obscene publications. The security of the com- 
munity life may be protected against indte^ients to acts of 
violence and the overthrow by force of orderly government. . . . 
These limitations are not applicable ’here. , . , 

The exceptional nature d its limitations places In a strong 
light the general conception that liberty of the press, historically 
considered and taken up by the federal Constitution, has meant, 
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principally although not ^usively, iminuDity from previous re- 
sCraints or censorship. The conception of the liberty of the press 
in this country had broadened with the exigencies of the col^ial 
period and with the efforts to secure freedom from oppressive 
administration. That liberty was especially cherished for the im- 
munity it afforded from previous restraint of the publication of 
censure of public officers and charges of official misconduct . . . 
Madison, who was the leading spirit in the preparation of the 
First Amendment of the fedei^ Constitution, thus described the 
practice and sentlmenc which led to the guaranties of liberty of 
the press in state constitutions: 

"In every state, probably, In the Union, the press has exerted 
a freedom in canvassing the merits and measures of public men 
of every description which has not been confined to the strict 
limits of the Gommon law. On this footing the freedom of the 
press has stood; on this footing it yet stands. , . . Some degree 
of abuse is inseparable from the proper use of everything, and 
in no instance is this more tine than in that of the press. It bas 
accordingly been decided by the practice of the states, that it 
is better to leave a ^cw of its norious branches to their luxuriant 
growth, than, by pruning them away, to injure the vigor of 
^ose yielding the proper fruits. And can the wisdom ^ this 
policy be doubted by any who reflect that to the press alone, 
chequered as it is with abuses, the world is indebted for all the 
triumphs which have been gained by reason and humanity over 
error and oppression; who reflect that to the same beoeficent 
source the United States owe much of the lights which con- 
ducted them to the ranks of a free and independent nation, and 
which have improved their political system into a shape so 
auspicious to their happiness? Had 'Sedition Acts,* forbidding 
every publication that might bring the constituted agents into 
contempt or disrepute, or that mi^t ezdte the hatred of the 
people against the authors of unjust or pernicious measures, been 
unifoimly enforced against the press, might not the United States 
have been languishing at this day under the inflimitles of a 
sickly Confederation? M|^t they not, possibly, be miserable 
colonies, groaning under a foreign yoke^ [4 Madison*s Works 
544.] 

The fact that for approxifnately 15D years there has been al- 
most an entire absence of attempts to impose previous restraints 
upon publications relating to tiie malfeasance of public officers 
Is slgniflcant of the deep-seated conviction that such restraints 
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would violate constitutional xi^t, Ptiblic officeiSj whoso char- 
acter and conduct reznain open to debate and £ree discussion in 
the presSp find their remedies for false accusations in actions 
under libd laws providing for redress and punishment, and not 
in proceedings tc restrain the publication of newspapers and 
periodicals. The general prindple that the oonstitutional guar- 
anty of the liberty of the press gives immunity from previous 
restraints has been approved in many decisions under the pro- 
visions of state constitutions. 

The importauce of this immunity has not lessened. While 
reckless assaults upon public men, efforts to bring obloquy 
upon those who are e^eavoring faithfully to discharge official 
duties, exert a baleful inffoence and deserve the severest con- 
demnatiem in public opmfon, it cannot be said that this abuse 
is greater, and it is believed to be less, than that which char- 
acterized the period In which our institutions took shape. Mean- 
while, the administration of govenrment has become more com- 
plex, the opportunities for malfeasance and oonuption have mul- 
tiplied, dime has grown to most serious propc^ns, and the 
d^ger of its protection by unfaithful offid^ and of impaii- 
ment of the fundamental security of life and property by crim- 
inal alliances and official neglect, emplmsizes the primary need 
of a vigilant and oouiageous press, especially in great dtiea. The 
fact that the liberty of the press may be abused by miscreant 
purveyors of scandal does not make any the less necessary the 
immunity of the press from previous restraint in dealing with 
official misconduct Subsequent p unishm ent for such abuses as 
may exist is the appropriate remedy, consistent with constitu- 
tional privilege. . . . 

The statute in question cannot be Justified by reason of the 
fad; that the publisher is permitted to show, bdoie injuaction 
issues, that the matter published is true and is published with 
good motives and for justifiable ends. If such a statute, audioriz- 
ing suppression and injunction on such a basis, is constitution- 
ally valid, it would be equally permissible for the legislature 
to provide that at any time the publisher of any newspaper could 
be brought before a court; or even an adminiitrative officer (as 
the constitutional protection may ngt be regarded as testing on 
mere procedural details) and required to produce proof of the 
truth of his publicatiop, or of what he intended to publish, and 
of his motives, or stand enjoined If this can be done, the legis- 
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latura may provide machinery for determining in the complete 
exercise its discretion what axe justifiable ends and restrain 
publication accordingly. And it would be but a step to a com- 
plete system of censorsbip. The recognition of authority to im- 
pose previous restraint upon publication in order to pn^ect the 
cxmunimity against the circulation of charges of misconduct^ 
and especially of official misconduct, necessarily would carry 
with it the admission of the authority of the censor against which 
the constitutional barrier was erect^ The preliminary freedom, 
by virtue of the very reason for its existence, does not depend, 
as this Court has said, on proof of truth. 

Equally unavailing is the insistence that the statute is designed 
to prevent the circulation of scandal which tends to disturb the 
publiG peace and to provoke assaults and the commission of 
crime. Charges of reprehensible conduct; and in particular of 
official malfeasHuce, unquestionably create a public scandal, but 
the theory of the constitutional guaranty is that even a more 
serious public evil would be caused by authority to prevent pub- 
lication. . . . There is nothing new in the fact that charges of 
reprehensible conduct may create resentment and the disposition 
to resort to violent means of redress, but this well-understood 
tendency did not alter the determination to protect the press 
against censorship and restraint upon pubficatiorL . . . The 
danger of violent reactions becomes greater with effective or- 
ganization of defiant groups resenting exposure, and if this oon- 
sideiation warranted legislative interference with the initial free- 
dom of publication, the constitutiozial protection would be re- 
duced to a mere form of words. 

For these reasons we hold the statute, so far as it authorized 
the proceedings in this action under clause (h) of section 1 , to be 
an infringement of the liberty of the press guaranteed V 
Fourteenth Amendment. We should add that this decision rests 
upon the operation and effect of the statute, without regard to 
the question of the truth of the charges contained in the particu- 
lar periodical The fact that the public officers named in this 
case, and those associated with the charges of official dereliction, 
may be deemed 4(0 be impeccable, cannot aff^t the conclusion 
that the statute imposes anjunconstitutional restraint upon pub- 
lication. 

Judgment reversed 
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Mr. Justice Butler (Mr. Justice Van Devantex, Mr. Justice 
McEetnolds, and Mr. Justice Sutherland jolniDg 'with him), dis- 
sented. . . . 
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latroduction 

In the light of his subsequent stand on the meaning of freedom 
of speech and of the press, It is surprising to find Mr. Justice Holmes 
saying, in 1967, that "the main purpose of such constitutional pro- 
visloDs is "to prevent all such previous restraints upon publications 
as hod been practiced by the other governments/ and they do not 
prevent the subsequent punishment of such as may be deemed con- 
trary to the public welfaTe.** Patterson «. Colorado, 205 U,S. 454. 
But there it is, a remark which, later on. Justice Holmes was rather 
indioed to sweep under the carpet Schendc v* United States, 249 
U.S. 47, 51 (1919). 

Speech in time of war. World War I caused the problem of free 
spe^ to he coosidiered as never before. By the E^ionage Act of 
1917 Congress forbade the willful making of false reports with in- 
tent to interfere with the operations of the forces, the willful caus- 
ing of insubordination, etc., and the willful obstructing of enlistments. 
The Sedition Act of 1918 added several new categories, such as 
stteniog any dislcy'ol language or language intended to cause scan) 
as regards the form of government or the Constitution of the United 
States or the flag or the uniform of the armed forces. Now the great 
danger with this sort of legislation is that even if the statute is 
carefully drawn (which the Sedition Act was not) It teirds to get out 
of hand in administration, Prosecutors became overzealous. Even 
staid federal Judges lost their balance-like the district judge who in- 
structed a jury, "These aie not times for fooling, times are seri- 
ous. . . . Out West they are hanging men for saying such things as 
this man is accused of saying." Aiidnbe juries: a federal judge of 
wide experience recalled that men who were ordinarily candid, 
sober, and inteHigeni: "during that period looked back into my eyes 
with the savagery of wild animals, saying by their manner, *Away 
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widi this (widdhiig, let us get at him/ ” On all this^ see Zechaiiah. 
Chafee, Jr^ free Speech the United States, Uaivaid Univeraty 
Ptess, Cambridge^ Mass., 1041-^ really mftmomble book. 

Canons of decision. There was need far the Supreme Court to 
establish principles. This it did, speaking by Mr. lustica Holmes, in 
Schenck v. United States, sapra. Schenck had been indicted under 
the Espionage Act of 1917; it was proved that be had sent leaflets to 
men who had passed exemption boards, urging them in impassioned 
language to ^‘Assert Your Eights” and resist the draft. Were these 
uttonncea protected by die First Amendment? Said Justice Holmes: 

We admit that in many places and in ordinary times the de- 
fendants in saying all that was said in the circular would have 
been within th^ constitutianal ri^ts. But the chamcter of every 
act depends upon the circumstances in whidi it is done. . . 
The question in every case is whether the toords used are used 
in stick circumstances and are of such a nature as to create a 
clear and present danger that they wiS, bring about ihe mhstanr 
the eods that Congress has a right to prevent. If is a question of 
proximity and degree. When a natioD is at war many things that 
might bo said In time of peace are such a hindrance to its effort 
that their utterance T>vill not he endured so bng as men light 
and that no court could regaid them as protected by a oonstitu- 
tional right (Italics suppli^.) 

The nation through its Congress has power to wage^var and, by 
necessaiy implication, to wage war successfully. Ilie individual is 
promised freedom of expressfon-ln war as well as in peace. Where 
shall die line be drawn? At the place, says the opinion, where the 
expression creates a clear and present danger of bringiDg about some 
actual evil which Oongiess is entitled to prevent. It is no business of 
the judges to consMer whether they happen to agree or disagree with 
the sentiments expressed. The test is an objective one: did the ut- 
terance create a clear and present danger, etc.? One might say things 
in an old ladies' sewing which would be punishable if utter^ 
to troops awaiting embarkatioc. Schenck had been convicted for send- 
ing pamphlets urging men fa the draft to resist, which was regarded 
as falling within the *^€1681 end present danger” test. 

Uoknist J,t fa the Abram Case. Abrams o. United States^ 250 U.S. 
016 (1919), involved the Sedition Act of 1918. The defendants had 
been oonvictied far scattering leaflets which, in the intemperate ver- 
nacular of the Marxists, urged the Workers of the World to unite to 
stop the undeclared war of America and her Allies against the Bol- 
shevild. The leaflet closed witlf a statement that Tt Is absurd to call 
us pro-German. We hate and despise German militarism more than 
do your bypooritical tyrants. . . Nice questions of statutory con- 
stmctioa and of constitutiona] law were Involved, too difficiflt for 
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brief summary. What is most of valno is Justice Holmes’ dissentmg 
opmioQ (Biandcds, concurring), firom v^hlcSi the foUovring extrecto 
may be taken as expressing a philosophy which is now accepted by tbe 
entire Court; 

PersecutiOD for the expression of opinions seems to me per- 
fectly logical If you have no doubt of your premises or your 
power and want a certain result with all your heart you naturally 
express your wishes in law and sweep away all opposition. To 
allow opporition by speedi seems to mdicate that you think the 
speech impotent, as when a man says that he has squared the 
circle^ or Uiat you do not care whol^eartedly for the result, or 
that you doubt either your power or your premises. But when 
men have realized that time has upset many fighting faiths, they 
may come to believe even more than they believe the very 
foundations of their own conduct diat the ultimate good desired 
is better reached by free trade in ideas-that the best test of 
truth is the pov^'er of the thought to get itself accepted in die 
competition of the market, and that truth Is the only ground 
upon whid) their wishes safely can be carried out. That at any 
r^e is the theory of our Coostitutioii. It is an experiment, as all 
life is an experiment Every year if not every day we have to 
wager our s^vation upon some prophecy bas^ upon imperfect 
knowledge. While that experimeot is part of our system I think 
that we should be eternally vigilant aguinst attempts to check 
the expression of opinions that we k^tfae and believe to be 
fraught with death, unless they so imminently threatBii im- 
mediate interference with the lawful and pressing purposes of 
the law that an immediate check is required to save the country. 

1 wholly disagree with the argument of the Government that the 
First Amendment left the Gommon law as to seditious hhel ia 
force. History seetns to me against the notion. I had conceived 
that the Unii^ States through inany years hod shown its repeat'^ 
ance for the Sedition Act of 1798 (Act July 14, 1798, ch, 73, 

1 Stat. 596), by repaying fines that it imposed. Only the emer- 
gency that m^ms it immediately dangerous to leave the cor- 
rection of evil counsels to time warrants maldng any exception to 
the sweeping coniinand, "Congress shall make no law abildglDg 
the freedom of speech.” Of oouise I am speaking only of ex- 
pressions of opinion and exhortations, which were all (hat were 
uttered here, but I regret that 1 cannot put into more impressive 
words my belief that in their conviction upoA tins in^ebnent 
tbe defendants were deprived of th^ rights under the CoDstitih 
tion of the United States* 

Gftlow*s Case. We come now to Gidow v. New Yoric, 268 U.S. 6S2 
(1925). The New Yoik legislature had enacted, shortly after the as- 
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sassinaiion of Pnesident McKinley, that anyone who taught the over- 
throw of govemment by violence should be punished, Gi&jw, a promi- 
nent left-wing Socialist, had been convicted of publishing a doo- 
tnnelre niaolfesto in S4 tedious pages, the gist of which was that 
humanity can be saved from its [capitalism’s] last excesses only by 
the Cornmniiist Revolutioiu*' He asM the Supreme Court to say that 
ho had been d^ved of his liberty is violation of the due process 
clause of the Famteenth Amendment. 

Free speech enters the Fourteenth Amendment, Here Is what the 
majority of the Court replied: We assume that f^dom of speech 
and of the pess are among the fundamentnl ^berties" protected 
against state action by the due pocess clause of the Fourteenth 
Amendment. But here the state legiskture has found that for anyone 
to utter sentiments in favor of "criminal anarchy" constitutes a dan- 
ger to New York-tbe mere utterance, regardless of any immediate 
prospect of violence. Was this condusian bo arhitrary and unreason- 
able that we Justices should say that it goes beyond the permissible 
limits and is unoonstitutioiial? No. We must gh'e ‘’great wei^t* to the 
legislature’s judgmentj we must indulge “every presumption” in favor 
of the statute. Holmes (and Brandeis), dissenting, said; There was 
really no “claar and present danger” that New York’s govemmeot 
would be ovcrthTown by Gitlow’s "redundant discourse " and that is 
the criterion by which we should determine whether t^ canviction 
>vns consistent with the Constitutioa. (Of course no one supposed that 
the government of New York was in any danger of tt^ling.) 

Holmea v. the mt^ority. Examine th^ two points of view. The 
majority say it is not a question whether we agree with New York’s 
statute or not: unless it is dearly beyond the bounds of reason we 
must sustain it. That sounds like Holmes’ dissent in Lochner o. New 
York. Holmes says I have my own test to apply to state laws, and by 
that test I find New York’s law unoonstituti^. That sounds like 
Peckham’s opdnioii in the Lochner Case. Remember that Holmes, chid- 
ing Ptckhm Sffld the majority in that case, had said, I would ask 
whether any rational and fair man could think this statute reasonable; 
if so, I would sustain it, no matter what my own view might be, Ce^ 
tainly we could not say that aU rational and fair mm would have to 
admit that New York’s anardiy law was unreasonable. Was Justice 
Hohn^ inconsisteDt? Was he doing for freedom of speech just what 
he bad criticized Justice Peckham for doing for freedom of oantractP 

Was Holmes tnikmsisteniP On the face of things Justice Holmes ^ 
pears inconsistent jf we can justify him in each of his two stands, it 
must be because a Justice has a different duty in regard to free 
speech from what ho has in itgard to freedom In economic affairs. 
And on reflection, surely this Is the case. If the popular majority of 
the momait are allowed to impose controls upon eoanamic activity, 
their action can be undone if a later popular majority comes to take a 
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different view. Tlie maiority have their way, but the minority remain 
hee to protest and to argue for a repeal Not so with legislation ooe>' 
trolling utterances. If the majority suppress those with whom they 
disagree, the minority are prevented even arguing that a mis- 
take has been made. Where the intolerance of the majority interferes 
with the free working of the democratic process, the evil is not self> 
corrective. So there is a very good reason for saying that a judge 
ought to intervene to preserve a free discussion of possible improve- 
ments, though he should su>t mteivene to insist upon what is no more 
than one school of economic thou^t 

For lohose benefit is free speech? It is probably a faulty analysis 
to think of Gitlow*s interest in having his say as the major consid^a- 
tion OD the side of freedom of speech. To ho sure that, like any other 
human desire, is a matter of some weight. But surely the greater value 
to be safeguarded is the benefit v^iich comes to the public from a 
free exchange of views as to the policies we should adopt. When a 
majodty de^e that Socroies has spoken with impiety and condemn 
him to death, that to be sure inflicts a great hurt upon Socrates. But 
we may think that in the long run a greater harm has fallen upon the 
society, whidi by Its own intolerance has deprived ib>elf forever of 
the possible benefits of hearing Socrates* opinions. However sure we 
may be of the conectness of our own views, history reminds us that 
thousands of meu, just as self-assured as we, are now seen to have 
been dead wrong. However certain we may feel on the subject of 
Gitlow, we must in candor admit that 9o too, no doubt, were the 
majority who oondenmed Socrates. 

What the mfority are entitled to do, This does not mean that we 
may not act on the basis of our present beliefs. If Gitlow starts his 
revolution, be and those whp give him aid and ctxnfort will be liable 
on conviction to the penalty for treasoa More than this, if he utters 
words of Incitement which cxime dose to amounting to a clear and 
present danger, such acts, too, may be made punishable. But it was 
Justice Holmes' philosopl^, which has now become the doctrine of 
the Court, that the judge should interveDe when public power is 
eocerted, not against present evils or words whidi may reasonably be 
regarded as productive thereof, but against the mere ^Tiad tendency" 
of unpopular bpim^. It is consequences in the world of physical 
events, not the intrinsic error of utterances, which the legislature may 
take as its target. 

Red flags and ^dangerous tendency* When Yetta Stromberg led 
the flag-raising exercises in a communist camp children and dis- 
played the red flag “as a symbol of opposition to organized govern- 
ment," was her cxmviction under a CaHfomia statute comistent with 
the 'liberty" of the Fourteenth Amendment? No, said Hughes, CJ,, 
for the Court: 
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The maiDtenonoe of the opportunity for free political discus- 
sion to the end that government may be responsive to the will 
of the people aod that changes may he obtained by lawful 
means, an opportunity essential to the security of the Republic, 
is a fnndameiital principle of our constitutioDal system. Strom- 
berg u. California, 283 U.S. 359, 369 (1931). 

Oregon's Criminal Syndicalism Act made it unlawful, inter alia, to 
assi^ in oondudiiig a meeting of any group or organizafion which 
advocates criminal syndicalism. De Jonge was convicted of presiding 
at a meeting under the auspices of the Commuiiist Party, i^ere the 
discussion was on conditions in the county jail, police action against 
strikers, the activities of the Party, and oAer pennissible topics. The 
statute as thus applied was unconstitutional: '^cansistently with the 
federal Constitution, peaceable assembQ^ for lawful discussion can- 
not be made a crime.” De Jonge v. Oregon, 299 U.S. 353, 365 (1937). 
“The power of a state to abridge freedom of speech and of assembly 
is the exception rather than the rule and the penalizing even of ut- 
terances of a defined character must find its justification in a reason- 
able apprebensloQ of danger to organized government.* Thus spoke 
Robert, J., for the Court in Herndon v. Lowry, 301 U.S. 242, 258 
(1937). Hmndon, a Negro, bad distributed communist literature in 
Georgia, and the criminal code, as interpreted by the state court, per- 
mitted a conviction for "utterances advocating the overthrow of o^ 
ganized govenunent by foroe,* if the jury thought the accused in- 
tended bis utterances to have influence iu brining an insurrection 
at any future time. The state urged the Court to adopt the ^dan- 
gerous tendeDc/* ratho* than the *dlear and present danger* test of 
ie state s power. But the majority held that the Georgia law set such 
“vague and Indeteiminate” boundaries to the freedom of speech and 
assembly as to offend the Fourteenth Amendment’s guarantee of 
liberty. 

Pickets and handbdb. The dty fathers may not say that no com 
shall call an assembly in a public place acept by 6ie grace of aome 
o£cer-a5 Mayor Ha^e learned when he tri^ to keep the CIO from 
holding a meeting in Jersey City. Hague v. CIO, 307 U,S. 496 (1989). 
Fieedom of the press emends to pam^ets and handbills as-weU as 
newspapers and magazines, and an oidinanoe which forbids distribu- 
tion without a permit from some dty officer Is void on its face. Lovell 
0 . GriflSn, 303 U.S. 444 (1938). Peaceful pidketing in a labor dispute 
Is embraced within the freedom of discussion, so that legislatioD which 
forbids that mean^of infomiing the public goes down before the 
Fourteenth Amendment Thornhill v, Alabama, 310 U.5. 88 (1940), 
Carlson v. Galifonua, 310 U.S. 106 (1940). As Mr. Justice Dou^as 
accurately observed, “Ficketieg by an organized group Is more than 
free speech, smee it involves patrol of a particular locality and since 
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the very piesetKie of a pidcet line my induce action of one Idod oi 
another, quite irrespective of the nature of the ideas which are being 
disseminated. Hence those aspects of picketing make it Uie subject of 
lestiictive regulation.'^ Coucurruig in Bakery and Pastry Drivers etc. 
0 . Wohl, 315 U.S. 769, 776 (1942). See too Professor Edward S. Cor^ 
win, The Constitution end What Jt Means Today (9th ed.), Prince- 
ton University Press, Princeton, N. J. (1947), at 195-197. Ihe right by 
public address to urge men to join a trade union-^exactly like the 
right to urge men to adopt any other lawful course-is protect^ by 
the due process clause. Thomas v. Collins, 323 U.S. 516 (1945). 

Shift in presumption. The Thornhill Case picked up the point 
which Stone, J., had previousb^ intimated: that freedom of d^cu^ 
sion is a unique good, essenti^ to die eSective correction oi error 
through the processes of popular govenunent, so that legislative re- 
straints of that freedom are to be denied the presumption of validity 
which is accorded to other types of state regulatioa "Only the gravest 
abuses, endangering paramount interests, give occasion for pennisslble 
limitation,” said Rutl^ge, )., in Thomas v, Collios. 

The weighing of social interests, Judicial stniesmanship calls for a 
wise evaluating of competing interests. Sound judgment is a work for 
even minds; pendiants and ardent enthusiasms tend to disturb the 
balance. A case which called for an especially nice weighing of sodal 
advantages was Bridges v. CaBfoniia, 314 U.S. 252 (1941). How far 
does freedom of speech and of the press protect one who uses bis 
freedom to influence a court of justice in a matter pending before it? 
Hairy Bridges of the Longshoremen's Union and the publishers of 
The Los Angeles Times had both heeo adjudged guilty of contempt 
of tbe superior oourt-though stranger bedfelluws could hardly have 
been found. Bridges was responsible for tbe publication of a telegram 
in which he declared diat an attempt to choree a dedsion which 
the court had just made against his iinion would result in a tie-up 
along the entire Pacific Coast The Times, on its part, bad published 
an wbid:i said thai dm pdge would make a senoos mistake 
if he granted probation to two offenders of a labor "goon squad’' who 
were awaiting sentence. *lhis community needs the example of their 
assignment to the jute mSLT Bridges and The Times respectively aa- 
seorted their freedom of j&xpression, and, of course^ the entire com- 
munity had an interest in maintaining a free discussion of matters of 
such impoitanoe as labor relations and law enforcement. On the other 
hand it is also a matter of major public interest that judges should 
reach Impartial decisions, undisturbed by men^ fiW the press, 
labor leaders, or anyone else. And then there Is the individual interest 
of the parties before the court, who entitled to a calm dedsioiu 
The majority of five Justices, led by Mr. Justice Black, expressed the 
view th^ "Histoiy affords no support for tbe conclusion that the cri- 
teria applicable under the ConstitutiOD to other types of utterances 
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are not applicable, in contempt proceedings, to out'of'Conrt publica- 
tions pertaining to a pending case.** So in speaking oi pending cases, 
just as in any other context, the principle to be applied was that ‘'the 
substantive evil must be extremely serious and the degree of immi- 
nence extremely high before utterances can be pmushedL" FronkfurtBr, 
}. (^eal^ also for Stone, C.J., and Bobeits and Byrnes, J).), dis- 
sent^ said: 

The Constitution was not conceived as a doctrinaire document, 
nor was fhe Bill of Bights intended os a collection of popular 
slogans. We are dealing with instruments of government. VVe 
cannot read into the Fouitceokh Amendment the freedom of 
speech and of the press projected by the First Amendment and 
at the some time read out oge^ild means employed by states for 
securing the calm course of justice. 

When a similar problem was presented in Fennekamp et d, v. 
Florida in 1946, the mainrity evidently concluded that th^ had not 
reached a sound balance in tbe Bridges Case. To Justice Heed was 
assigned the tadc of restating the Court's doctrine In s\Kh a way that 
the public good of freedom to criticizd tbe conduct of judidal officers 
uiould be ^justed to that other public good, an impartial admiiustra- 
tiOD of justice. 

Qpmion 

Mr. Justice Reed deEvered the opinion of the Court. 

This proceeding brings hero for review a [udgment of the 
Supreme Court of Florida, 150 Fla. 227, 22 So. ^ 875, which 
affirmed a judgment of guilt in contempt of the Circuit Court 
of Dade county, Florida, on a dtation of petidoneis by that Cir- 
cuit Court. 

Tbe individual petitioner was the associate editor of the Miami 
Herald, a newspaper of general circulation, published in Dade 
county, Florida, and within the jurisdiction of the trial court. 
The corporate petitioner was the publisher of the Miami Herdd. 
Together petitioners were responsible for the publication of two 
editorials charged by tbe dtation to be contemptuous of the 
circuit court and ib judges in that they were unlawfully critical 
of the administration of criminal justice in certain cases then 
pending before th^court 

Certiorari was granted to review petitioners' contention that 
the editorials did not present ^‘a clear and present danger of 
high imminence to the administration of justice by tbe couiti’ 
or judges who were criticized and therefore the judgment of 
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contempt was Invalid os violative of the petitioners* right of free 
expression in the press. The importaiice of the issue in the ad^ 
ministration of justice at this time in view of this Court*s ced* 
skm in Bridges o. California, A14 U.S. 252, three years prior to 
this judgment in contempt, is appareriL 

Bridges 0 . California hxed reasonably weU-marhed lurJts 
around the power of courts to punish newspapers and others for 
comments upon or critidsn* of pending litigation. The case 
placed orderly operation of courts as the primary and dominant 
requirement in the administration of justice. This essential ri^t 
of the courts to be free of intimidation and coercion was held 
to be consonant with a recognition that freedom of the press 
meat 06 allowed in the broadest scope compatible with the su- 
premacy of order. A theoretical determinant of the limit for open 
discussion was adopted from experience with other adjustments 
of the conflict between freedom of expression and maintenance 
of order. This was the clear and present danger rule. The evil 
consequence of comment must be "‘extremely serious and the 
degree of imminence extremely h!^ before utterances can be 
punished " It was, of course, rec^ized that this formula, as 
would any other, inevitably had the vice of uncertainty, but it 
was expected that from a decent self-restraint on the part of the 
press and from the formula’s repeated application by the courts 
standards of permissible comment would emerge which would 
guarantee the courts against interference and allow fair play to 
die good influences of open discussion. As a step toward the 
marking of the line, we held that the publications there involved 
were within the permissible limits of discussion. . . . 

The Constitution has imposed upon this Court final authority 
to determine die meaning and application of those words of that 
instrument which require interpretation to resolve judicial is- 
sues. With that responsibility, we are compelled to examine for 
ourselves the statements in issue and the circumstances under 
which they were made to see whether or not they do carry a 
throat of clear and present danger to the impartiality and good 
order of the courts or whether they are of a ^aracter which the 
principles of the First Amendment, as adopted hy the due proc- 
ess clause of the Fourteenth Amendment, protect. When the 
highest court of a state has' reached a determination upon sudi 
an issue, we give most respectful attention to its reasoning and 
conclusion hut its authority is not final. Were it otherwise the 
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constitutionai limits of free expression ir the Nation would vary 
with state lines. 

While there was a division of the Court in the Bridges Case 
as to whether some of the pubh‘c expiessions by editorial oom^ 
meat transgressed the boimdaiies of a free press and as to the 
phrasing of the test, there was unanimous recognition that Cali- 
fornia's power to punish for contempt was limited by this Court's 
interpretation of the extent of protection afforded by the First 
Amendment Whether the threat to the Impartial and orderly 
administration of justice must be a clear and present or a grave 
and immediate danger, a real and substantial threat, one which . 
is close and direct or^e which disturbs the couit's sense of 
fairness depends upon a choice of words. Under any one of 
the phrases, reviewing courts are brought in cases of this type 
to appraise the comment on a balance between the desirability 
of free, discussion and tiie necessity for fair adjudication, free 
from interruption of its processes, ... 

It is not practicable to comment at length on each of the chal- 
lenged items. To make our dedsitm as clear as possible, we shah 
refer in detail only to the comments concerning the 'Tlape Cases ” 
These we think fairly iUustiate the issues and are the most diffi- 
cult comments for the petitioners to defend. 

As to these cases, the editorial said: "This week the people, 
through their grand jury, brought into court eight indictments 
for rape. Judge Paul D. Bams agreed with the defense that the 
indictments were not properly drawn. Back they went to the 
grand jury fb*" re-presentation to the court,** We shall assume 
that the statem^t, "judicial instanoe and interpretative pro- 
cedure . . . even go out to Bud, every possible technicality of 
the law to protect the defendant ... and nullify prosecution," 
refers to the quashing of the rape indictments as well as other 
condemned st^s. The comment of the last two paragraphs evi- 
dently includes these dismissals as so-called legal technicalities. 

The citation charged that the prosecuting officer In open court 
agreed that the indictments were so defective as to make re- 
indictment advisable. Beindictments were returned the next day 
and before the editorial. It was charged that these omissions 
were a wanton withholding of tire full truth. 

As to this charge, the petitioners made this return; ^at as 
averred in the citation, a motion was made to quash tire indict- 
ment in Case 856, the ruling upon which would control in the 
other cases mentioned. Whereupon the representative of the 
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State Attorney's Office stated in effect that he believed the.ozig- 
insl iDdictment was in piroper fonn, but to eliminate any ques- 
tion he would have these defendants immediately re-indicted 
by the Grand Jury which was still then in session. And tbere- 
npon, the Jud^ of said Court did sustain the motion to quash 
with respect to Case No. 856.** The record of the criminal divi- 
sion of the circuit court, set out in the findings of fact at the 
hearing on die cttation in contempt, shows that in Case No. 856 
the (xmt upheld the defendants' motion to quash "with the ap- 
proval of the assistant state attorney" and quashed the remain- 
ing indictments on his recommendatioiL Reindictment of the ac- 
cused on the next day^ prompt airaigoment and setting for trial 
also appears. We accept the record as conclusive of the facts. 

We read the circuit court's judgment to find that the cxnnment 
ou the “Rape Cases” contained only Tialf-miths ” that it did 
not “fairly report the proceedings" of the court, that it contained 
“mlsinfonnation" The judgment said: To report on court pro- 
ceedings is a voluntary undertaking but when nndertaken the 
publisher who fails to fairly report does so at his own periL 
• ■ « 

“We fibad the fads recited and the doaiges made In tiie citation 
to be true and well founded; . . This finding Included the fact 
that ^dictments were then pending in the “Rape Cases.* De- 
fendanfs assignments of enor challenged the i^ng that the 
matters referred to in the editorials were pending and the Su- 
preme Court of Florida ruled that the cases were pending. 

“We also agree that publications about a case that is closed 
no matter bow scandalous, are not punhhable as contempt This 
is the general ide but the Florida statote is more liberal than 
the rule* . . 

In Bridges v, California, this Court looked upon cases as pend- 
ing following completed ioterlocutery actions of the courts but 
awaiting otl^ steps. In one instance it was sentence after ver- 
dict. In another, a motion for a new trial. 

Pennekamp was fined $250 and the corporation $1,000.00. 

The Supreme Court of Florida restated the facts as to the 
“Rape Gases” from the record. It then reached a conclusion as 
to all of the charges and so as to the “Rape Oases” in the words 
set out below. After further discussion of the facts, the court 
said: Tn the li^t of this factuail recitation, It is utter foUy to 
suggest that the object of these publications was other than to 
abase and destroy the efficiency of the court” To focus atten- 
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tloQ OD the critical Issue, we quote below from the decisioc of 
tbe Supreme Court of Florida certain exceipts which we beheve 
fairly ilUistrate its positioii as io the applicable law, 

From tbe editorials, the explanations the petitioners, and 
the records of the court, it is clear that the full truth in regard 
to the quashing of the indictments was not published. We agree 
with the supreme court that the “Rape Cases** were pending at 
the time of tbe editorials. We agree that the editorials did not 
state objectively the attitude of judges. We accept the state- 
ment of the supreme court that un^r Florida law, "There was 
no judgment that could have been entered in any of them gx> 
cept the one that was entered.** And, although we may feel that 
this record scarcely justifies the harsh inference that the truth 
was willfully or wantonly or recklessly withheld from the public 
or that tbe motive behind the publication was to abase and de- 
stroy the efficiency o5 the courts, we may accept in this case 
that conclusion of the Florida courts upon intent and motive 
as a determixiation of fact. While the ultimate power is here to 
ransaclL the record for facts m constitutional controversies, we 
are accustomed to adopt the result of the state court's examina- 
tion. It is the findings of the state courts on undisputed facts or 
the undisputed facts themselves which ordinarily furnish the 
basis for our appraisal of claimed violations of federal constitu- 
tional rights, 

The acoeptanoe of tbe coodusion of a state court as to the 
facts of a situation leaves open to this Court the determination 
of federal constitutionaliights in the setting of those facts. When 
the Bridges case was here, there was necessarily involved a de- 
tennination by the California state court that all of the editorials 
had, at least, a tendency to interfere )V3th tbe hi* administra- 
tion of criminal justice in pending cases In a court of that state. 
Yet this Court was unanimous in saying that two of those edl- 
toiiab had nc such impact upon a court as io justify a convic- 
tion of contempt in the face of the prindplts of the First Amend- 
irenL We must, therefore, weigh die right of free speech which 
is claimed by the petitioners against the darger of the coercion 
and intimidation of courts ip the factual situation presented by 
this record. '* 

Free discussion of the problems of society is a cardinal prin- 
ciple of Americanlsm-'a principle which all are zealous to pre- 
serve. Discussion that follows the termination of a case may be 
inadequate to emphasize the danger to public welfare of sup- 
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posedly mongful judicial conduct. It does not follow that pub- 
lic comment of evety character upon pending trials or leged 
proceedings may be as free as a similar comment after com- 
plete disposal of the litigatiOD. Between the extremes there are 
areas of discussion which ah understanding writer will appraise 
in the light of the effect on himself and on the public of creat- 
ing a clear< and present danger to fair and orderly Judicial ad- 
ministration. Courts must have power to protect the interests of 
prisoners and litigants before them from unsBemly efforts to 
pervert judicial action. In the borderline instances where it is 
difficult to say upon which side the alleged offense falls, we 
think the specific freedom of public comment should weigh 
heavily against a possible tendency to influence pending cases. 
Freedom of discussion should be given the wid^t moge com- 
patible with the essential requirement of the fair and orderly 
administration of justice. , 

While a disclaimer of intention does not purge a contempt, 
wo may at this point call attentioii to the sworn answer of peti- 
tioners that their purpose was not to influence the court. An 
excerpt appears b^w. For circumstances to create a clear and 
present danger to judicial administration, a solidity of evidence 
should be required which it \vouid be difficult to find in this 
record. 

The conunents were made about judges of courts of general 
jurisdiction-judges selected by the people of a populous and 
educated community, They concerned the attitude of the judges 
toward those who were charged with crime, not comments on 
evidence or rulings during a jury trial Their effect on juries that 
might eventually try the alleged offenders against the criniiiml 
laws of Florida iS too lemote lor discossion. Comment on pend- 
ing cases may affect judges differently. It may infiuenoe some 
judges more &an others, Some are of a more sensitive fiber than 
their colleagues. The law deals in generalities and external 
standards and cannot depend on the varying degrees of moral 
courage or stability in face criticism which individual 
judges may possess any more than it generally can dq)end on the 
personal equations or individual idiosynciBSies of the tort-feasor. 
Wo are not willmg to say under the circumstances of this case 
that these editorials are a dear and present darger to the fair 
administration of justice In Florida. Cf. Near o. Minnesota, 233 
U.S. 097, 714, 715. 

What is meant by dear and present danger to a fair adminis- 
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tratioD of justice? No definition could give an answer. Certainly 
this criticism of the judges' mdinations or actions in these pend- 
mg Don-juiy proceedings could not directly afieot such adminis- 
tiation. This criticism of their actions could not afiect their ability 
to decide the issues. Here there is only criticism of judicial ac- 
tion already taken, although the cases were still pending on 
other pointe or might be revived by rehearings. For such in- 
juries, when the statements amount to defamation, a judge has 
such remedy in damages for libel as do other public servants. 

It is suggested, however, that even though his intellectual 
processes cannot be affected by reflections on his purposes, a 
judge may be influenced by a desire to placate the accusing 
newspaper to retain public esteem and secure reelection pre- 
sumably at the cost of unfair rulings against an accused. In this 
case too many fine-drawn assumptions against the independenco 
of judicial action must be made to call such a possibili^ a clear 
and present danger to justice. For this to follow, there must be 
a judge of less tiian ordinary fortitude without friends or sup- 
port or a powerful aud vindi^ve newspaper bent upon a rule or 
ruin policy, and a public unconcerned with or uninterested in 
the tmth or the protection of their judicial institutions. If, as the 
Florida courts have held and as we have assumed, the petitioners 
deliberately distorted the facts to abase and destroy the efficiency 
of the court, those misrepresentations with the indicated motives 
manifested themselves in the language employed by petitioners 
in their editorials. The Florida courts see in lliis objectionable 
language an open effort to use purposely the power (k the press 
to destroy without reason the reputation of judges and the ooni- 
petcnce of courts. This is the clear and present danger they 
fear to justice. Although we realize that we do not have the same 
close rations with the people of Fbrida that is enjoyed by the 
Florida courts, we have no doubt that Floridians in general 
would react to these editorials in substantially the same way as 
citizens of other parts of our common country. 

As we have poinied out, we must wei^ the impact of die 
words against the protectiou given by the principles of the First 
Amendment, as adopted by the Foi^enlh, to public comment 
on pending court cases, We conclude that the d^ger under this 
record to fair judicial administration has not the clearness and 
immediacy necessary to dose the door of permissible public 
comment. When that door is closed, it doses all doors behind it. 
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Mr. Justice Jaceson took no part in the consideration or deci- 
sion of this case. 

Mr. Justice F&ANEFimrEn concurring. . . . 

Without a free press there can be no free society,^ Freedom of 
the press, however, is not an end in itself but a means to the 
end of a hee society. The scope and nature of the constitutional 
protection of freedom of spee^ must be viewed in that light and 
in that light applied. The independence of the judiciary is no less 
a means to the end of a free society, and the proper functioning of 
an independent judideuy puts the freedom of the press in its 
proper perspective. For the judiciary cannot function properly if 
what die press does is reasonably calculated to disturb the judi- 
cial judgment in its duty and capacity to act solely on the basis of 
what is before the court A judidaiy is not independent unless 
courts of justice are enabled to administer law by absence of 
pressure from without, whether exerted through the blandish- 
ments of reward or the menace of disfavor. In the noble words, 
penned by John Adams, of the First Constitution of Massachu- 
setts: *lt is essential to the preservation of the rights of every 
individual, his life, liberty, property, and character, that there 
bo an impartial interpretation of the laws, and administration 
of justice. It is the right of every citizen to be tried by judges as 
free, impartial, and independent as the lot of humanity will ad- 
mit A free press is not to be preferred to an independent judi- 

1 i . . Not imiebted to this whole iwoblem, however, are the tedmobgical 
And Rscmamic influenoes that have vast^v transfonned the actual qpeiatinn 
of the right to a fiee. in tbe sense of a govemmentally unoeitfored, press, 
Bigness and concentration of interest have put tbelr impress also on this 
Industiy. ‘Today ideas are still flawing freely, but the EDuicea from which 
they rise have shovni a tendency to evaporate. . . . The controlling fact in 
tbe hee flow of thought is not divenity of opinion, it Is divenity of the 
mrcet of opinion-that is, dlvcraity of ownership. . . . There are probably 
a lot more words written and spoken in America today than ever before, 
and on more subjects; but if it is true, as this book suggests, that these 
words and ideas are flowing through fewer (hannels, then om flrat freedom 
has been dimuAhed, not eidarged E. B. White, in New YotIcct, March 
16, 1946, p. 9T, reviewing Ernst, The First,Freedom (1946). IWa are today 
Inmpanbly more effective and more wides(ffead means for tbe dissemina- 
tion of ideas and infocmaBon than in the past But a steady shrinkage of a 
diffused ownaship raises [ar reaching questions regarding tha meaning of 
the freedom” of a free press. 
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cdary, dot an mdependent judiciaiy^to a &ee press. Neither has 
primacy over the other; both are indispensable to a free society. 
The freedom of the press in itself presupposes an independent 
judiciary throu^ which that freedom inay» if necessary, be vin- 
dicated. And one of the potent means for assuring judges their 
independence is a free press. ... 

'Trial by newspaper,” like all catch phrases, may be loosely 
used but it summarizes an evil influence upon the administra- 
tion of criminal justice in this country. Its absence in England, 
at least its nanow oonflnement there, furnishes an illuminating 
commentary. It will hardly be claimed that the press is less free 
in England than in the United States. Nor will any informed per- 
son deny that the admioistration of criminal justice is more ef- 
fective there than here. This is*so despite the conunonly ao 
cepted view that English standards of criminal justice are more 
civilized, or, at the least, that recognized standards of fair con- 
duct in the prosecution of crime are better observed. Thus, ''the 
third degree” is not unjustly called The American method.” This 
is not the occasion to enlarge upon the reasons for the greater 
effectiveness of English criminal justice but it may be conMently 
asserted that it is more effective partly because its standards are 
so civilized. There are those who will resent such a statement 
as praise of another country and dispraise of one's own. What 
it really means is that one covets for his own country a quality 
of public conduct not surpassed elsewhere. . . . 

The petitioners here could not have disturbed the trial court 
in its sense of fairness but only in its sense of perspective. The 
judgment must, I agree, be reversed. 

Mr. Justice Mmuur, concuiring. . . . 

Judges should be foremost in their vigilance to protect the 
fWdom of others to rebuke and castigate the bench and in 
their refusal to be influenced by unfair or misinformed censure. 
Otherwise freedom may rest upon the precarious base of judi- 
cial sensittveness and caprice. And a chain reaction may be set 
up, resulting in countless restrictions and limitations upon liberty. 

Mr. Justice ttimjixjE, concurring. 

... It is not enough that^tbe judge's sensibilities are affected 
or that in some way he is brought generally Into obloquy. After 
all, it is to be remembered that it is judges who apply the law 
of contempt, and the offender is their critic. 
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The statements in question are deady fair oomment in large 
part. Fo^ns exceed that boundaiy. But the record does not 
disclose that they tended in any way to block or obstruct the 
functioning of the judicial process. Accordin^y 1 concur in the 
Court s opinion and judgment 


WEST VIRGINIA STATE BOARD 0? EDUCATION 
D. BARNETTE 

319 U.S. 624, 63 S.Q. 1176, 67 LEd. 1628 (1943). 

On Appeal from the District Court oi die United States 
for the Southern District of West VirginiB. 


Introducdon 

That we have any considerable body of dedsioDS in the Supreme 
Court on the subject of religiaus liberty is ahnost wholly the result 
of litigation earned there by the sect known as Jehovah’s Witnesses. 
They have objected, and geoerdly with success, to a variety of stat- 
utes and ordinances whose effect was to interfere with their particu- 
lar methods of soliciting— by the sale of tracts, by ringing doorbells, 
by parades, etc. They have also objected, and in the end with suc- 
cess, to the oumpulsory salute in the public schools. We turn 
first to die prohlems of religious solicitaticai. 

Jehmdh’s Witnesses. From the Supreme Court reports, summariz- 
ing evidence in trials below, vre leam that the Watch Tower JSiblo & 
Tract Society is the head of the Jehovah’s Witness movement This 
organization prints pamphlets and books and distributes them, as well 
as phonogmphs and records, to workers in the organization. It “or- 
dains’* Witnesses, furnishing each a certificate that he is a minister 
of the Gospel Some mlDlsteis devote full time, some part time to the 
work. WiUiesses are organized into groups und^ tho direction of 
“zone servants.” The Society sells its publications to the ministeis, 
who offer them to the public for a price and sometimes gratis. The 
difference between purchase and resale price is retained by the Wit- 
ness. * 

Jehovah’s Witnesses teach that organized religion Is a “racket," the 
Homan Catholic Church being the greatest racket of all. Both the 
spirit and method of their work is suggested by the following quota- 
tion from fleiigion, a book by their leader, ^udge” Rutherford: 
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Cod's faithful servants go hmn house to house to biinK the 
message of the kingdom to those who reside tbere^ omitting 
none, not even the houses of the Roman Cathoiic Hierardiy, 
and there they give witness to the kingdom because they are 
commanded 1^ Ae Most Hi^ to do so. "They shall enter in at 
the windows like a thief ” do not loot nor break into tho 
houses, but they set up their i^ographs before the doors and 
windows and the message of the kingdam li^t into the 
houses into the ean of those who might wish to hear; and while 
those desiring to ere hearing, some of the "sotir-pusses" 
are compelled to hear. Locusts invade the homes of the people 
and even eat the varnish off the wood and eat the wood to some 
extent. Likewise Cod’s faithful wimesses, likened unto locusts, 
get the kingdom message right Into the house and they take the 
veueer off the religbus things (hat are in that houses including 
candles and "holy water" remove the superstition from the 
minds of the people, and sho>v them that the doctrines that 
liave been taught to them are wood, bay and stubble, destruc- 
tible by fire, and they cannot withstand the heat. ... [At p. 
196. Quoted 319 U.S. at 171] 

The Tftcrty" cf ihe Fottrtemih Amendmesit, The earnest sincerity 
of the Witnesses is not to be doubted, even if their methods seem for 
removed from the traditions of religious minorities os represented by 
Roger Wilfiams, Fenn, and Lord (^ert. Ibe Court has recognized 
(bat their activities are entitled to the full protection which tbe Coosti- 
tiitioa throws about the freedom of worsh^. And just as freedom of 
speech and of the press have come to be regarded as a part of tbe 
’bbeity” guaranteed by the Fourteenffi Amendment, so too has tbe 
practice of religion. Since tbe exercise of a fundamental right may 
not be treated as a concession, legislatloD requiring a permit to dis- 
tribute handbills cannot constitutionally be applied to Witnesses 
offering their tracts. Lovell a Griffin, 303 VS. 444 (1993); SchneideT 
V, New lefsey, 308 U.5. 147 (1999). The fact that the h^bills con- 
tain an advertisecneat of books for sale by the Wibwsses does not rob 
tbe distribution of 'ts constitutional protection. Jamison v* Texas, 
318 U.S. 413 (1943). The solidtatkm of money for tho Witness move- 
ment or of orders for its books may not ^ subjected to a require- 
ment of prior approval Cantwell o. Connecticut, 310 U.$. 296 (1940); 
Largent v. Texas, 316 U.S. 418 (1943). Many dties lay a license tax 
on vendors. When a Witness offers tracts and boob for sale at a profit 
to biinself, is be to bo likened to ibe s^er of pots and brosbes, or is 
the analogy rather to the usher >vfao passes the ooUection plate at 
church? 'IliB majority of the Court took the latter view and held the 
tax on canvassers to be constitutionally inapplicable. Murdock o. 
Fennsylvonla, 31Q U.S. 105 (1943); Jones v. Opelika, 319 U.S. 103 
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(1943), vacating a dedswn previously rendered in the sme case, 
310 U,S. 584 (1942)j Follett c. 7own of McCoimid, 321 U.S. 573 
(1944). 

Tracts and c^ild labor. If the aciUmg of tracts is evangelism and not 
business, what view should be taken when the state endeavors to 
apply its child labor law to the selling of tracts by a ininor? This was 
the question ip Prince n. Massachusetts, 321 U.S. 158 (1944), where 
a Witness had been convicted of peimittiiig a nine-year-old gjiil to 
sell The Watch Tower in violation of the statute whteh said tnat no 
boy under 12 and no girl under 16 mi^t sell periodicals on the 
street. A majority of five, per Rutledge, ]., gave priority to the statute 
foibiddiog child labor. Mr. Justice Murphy thought that religious 
freedom was too soexed a right to be restrict for anything less than 
grave danger. Jarlcsan, Roberts, and Frankfurter, )J. (who bad 
thought that selling by Witnesses %vas oomnierce), dusented from the 
reasoning of the opmion and chided the majority for fiinchiog bom 
the logio of the Murdtxdc Case. 

Ph^gra^ and words!^ One of the practices of the 

Witnesses has been to j^y proselytizing phonographic records on the 
street. Id Cantwell v. Cotmecticut, supra, the petitioner had played 
such a record to two Homan Catholics and in consequence had been 
convicted of inciting a breach of the peace. A unanimous Court re- 
versed the conviction, though It leoognbed that the state may punish 
aggravations which are so gross as to raise a clear and present menace 
to public peace nod order. Tlie Witness who told the town marshal 

“You are a radcoteer” and “a damned Fascist and the whole 

government of Rochester are Fascists" was not engaged in a constltU' 
tionoTy protected religious exercise. Chaplinsky v. New Hampshire, 
315 U.S. 568 (1942). 

Parades. While a pennit may not be required for the distribution 
of tracts, it is otberw^e as to parades and processions on the streets. 

authority of a municipality to impose regulations in order to 
assure the saf^ and oonvemence of the people m the use of puhiid 
highways has never been regarded as inconsistent with dvil lib- 
erties . . said Hughes, C.J. Gex o. New Hampshire, 812 U.S. 
569 (1941). 

Doorhe^, preaching, and prtoocy. And now what of an ordinance 
against rin^g doorbells for- the purpose of offering advertisements, 
handbills, and circulars? In Martin v. Strutfaers, 319 U.S. I4I (1943), 
Justice Black spoke for a majority in holding the oidioance constitu- 
tionally InappUcahle to the case of a Witness* Wh^e any householdor 
was to to post a warning against Intruder, the dty could not pre- 
sume to sp^ for all in an ordinance. Justice Jaduon wrote an 
energetic dissent, urging that the repose of the householders was being 
lost to view. This CtHirt is forever adding new stories to the temples 
of ctfotitutional law, and the temples have a way of coDapung vriien 
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one BtDiy too many is added.” Marsh o. Alabama, 326 U.S. SCI 
(1946), and Tucker o. Texas, 326 US, 517 (1940), arose respectively 
in a “company town* and a federal housing project. Were Witnesses 
legally exduded by “No Vendor” notices posted by the company and 
the Federal Public Housing Authority as “owners”? The majority 
held No; a town is still a community even though all its tenements are 
owned by one entity, and the general principles of religiotis liberty 
are not deflected by the particular dicumstances of the title to the 
land. 

Tke cmpulsory flag salute. The compukoiy 6ag salute in the 
schools involved coisideratioiis of a very different order. When the 
Witoesses rang doorbells and played offensive records they were the 
actors, and as we have seen the Court has generally held that religimis 
liberty covered even these intrusions upon the sensibilities of others. 
But when school boards decreed that children must stand and make 
a salute and recite a profession of allegiance, without regard for 
whether the mind and spirit were m accord with the external acts, 
it was the state which was the actor and the conscientious objectors 
who stood on the defense. The Witnesses accepted literally the Bibli^ 
cal injunction: “Thou shalt not make unto thea any graven image ” 
To them the flag whs eui “image.” They were prepared to make the 
followiDg pledge: 

I have pledged my unqualified allegiance and devotion to 
Jehovah, the Almighty Go^ and to His kingdom, for which 
Jesus commands all Christians to pray. 

I respect the flog of the United States and acknowledge it as 
a symbol of freedom and justice to all 

I pledge allegiance and obedience to all the laws of the 
UnJt^ States that ore consistent with God’s law, as set forth in 
the Bible. 

The Gobfffs Ctfse, Wien m 1937 the constitutionRlLty of the com- 
pulsory flag salute was flist raised in the Supreme Court, the ap- 
peal was dismissed “for want of a substantial federal question ” Three 
more coses were disposed of summarily. Then come Minersville School 
District u. Cobitis, 31C U.S. 586 (1940), and the Court saw that it 
must redly treat the subject in a full opinion. Only Justice Stone dis- 
sented from the conclusion that 

It ia not our province to choose among competing consideratioiis 
in the subtle p^cesa of securing effective loyalty to the tradi- 
tional ideals of democracyj* while respecting at the same time 
individtid idiosyncrasies among a people so diversified in racial 
origins and religious allegiances. So to hold would in effect make 
ns the school board ibr the countiy. 
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hfo one of the JustioeSj we may he sure, ever thought that the com- 
pulsory flag salute was a wise or appropriate means of promoting 
sound citizenship. There is something revoltiDg to the mmid in com- 
pelling children to proclaim our nationa] "hl)^ and justice'* when 
the partimlar form of eiqiression does violence to their coiucience. 
The on'y question in the Court has been whether such local require- 
ments were so unreasonable as to wairaot the Justices in calling them 
imoonstitutiODal. On June 8, 1942, when the Opelika Case was first de- 
cided by the Court, Justices Blade, Douglas, and Murphy announced 
that they had come Co the conelusioD that the Gobitis decisioii was 
wrong. Hiey flws joined Stone, CJ. 316 IJ.S. at 623. In Pebruaiy 
1943 Justice Butledge took the place vacated by Justice Byrnes, which 
proved to be a gain for the view first taken by Justice Stone. When 
the question was presented again in the Barnette Case, Justice Jack- 
son, who had not been on the Court al the time of the Gobitis deci- 
sion, ako took the view that the compulsoiy salute could not be sus- 
tained. One will note that the decision 1$ pbced, not specifically on 
the freedom of idigbn, but on an ev^en broader bberty of the mind. 

For a lively discussioa of these problems, read “The First CiMn- 
mandmexit and the Fourteenth Amendment,** In hlr. Curtis's Lions 
Under the Throne, op. dt. 

Opinion 

Mr. Justice j acesok delivered the opinion of the Court. 

Following dedsioii by this Court on June 3, 1940, in 
Mincrsville School District t>. Gobitis, 310 U.S, 586, the West 
Virginia legislature amended :ts statutes to require all schools 
therein to conduct courses of instruction in history, dvics, and in 
the Constitutions of the United States and of the state "‘for the 
purpose of teaching, fostering, and perpetuating the ideals, prin- 
dpl^, and spirit of Americanism, and iucreosing the knowledge 
of the organization and machinery of the government.* Appel- 
lant Board of Education v^s directed, with advice of the state 
superintendent of schools, to "‘prescribe the courses of study cov- 
ering these subjects” for public schools. The Act made it the 
duty of private, parochial, and denominational schools to pre- 
scribe courses of study "similar to those required for the public 
schools.* 

The Board of Education on January 9, 194^'adopted a resolu- 
tion containing rcdtals taken largdy from die Courtis Gobitis 
opinion and ordering that the salute to the flag become "a regular 
part of the program of activities in the public schools,* that all 
teachers and pupils "shall be required to partidpate in the 
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salute honoring the nation represented by the flag; provided, 
however, that refusal to salute the flag be regarded as an act of 
Insuboidmatioii, and shall be dealt wiQi aoooidingly.’’ 

The resolutiOii originally required the ’‘commODly accepted 
salute to the fla^ which it defined. Objections to the salute as 
“being too much like Kiticr^^ were raised by the Parent and 
Teachers Association, the Boy and Girl Scouts, the Bed Cross, 
and the Federation of Women’s Clubs. Some modiflcation ap- 
pears to have been made in deference to these objections, out no 
concession was made to Jehovah's Witnesses. What is now re- 
quired 's the “stiff-aim'' salute, the saluter to keep the right hand 
raised with palm turned up while the following is repeated: “1 
pledge allegiance to the flag of the United States of America 
and to the Republic for whl^ it stands; one Nation, indivisible, 
with liberty and justice for aT.” 

Failure to conform is “insubordination’' dealt with by expul- 
sion. Readmlsslon is denied by statute until compliance. Mean- 
while the expelled child is “unlawfully absenf and may be pro- 
ceeded against as a delitiquent. His parents or guardians are 
liable to prosecution, and if convicted are subject to fine not 
exceeding $50 and ^ail tenn not exceeding 30 days. 

Appellees, citizens of the United States and of West Virginia, 
brought suit in the United States District Court for themselves 
and others similarly situated asking its injunction to restrain en- 
forcement of these laws and regulations against Jehovah’s Wit- 
nesses. The Witnesses are an uniiioorponited body teaching (hat 
the obligatwn imposed by law of Cod is superior to that of laws 
enacted by temporal government. Their religious beliefs include 
a literal version of Exodus, Chapter 20, verses 4 and 5, which 
says: shah not make unto thee any graven Image, or any 

likeness of anything that is in heaven above, or that is in the 
earth beneath, or that is in the water under the earth; thoo shalt 
not bow down thyself to them nor serve them," They consider 
that the flag is an “image” within this commaDd. For this reason 
they refuse to salute it. 

Children of this faith have been expelled from school and are 
threatened with exclusion for no other cause. Officials threaten 
to send them to lefonnaloriq? maintained for criminally incLned 
juveniles. Parents ox such children have been prosecuted and 
are threatened with prosecutions for causing delinquency. . , , 

This case calls upon us to reconsider a precedent decision, as 
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the Court throughout its history often has been required to do. 
Before tuimng to the Gobitis Case, however, it is desirable to 
notice certain characteristics by which this controversy is dis- 
tinguished. 

The freedom asserted by these respondents does not bring 
them into collision with ri^ts asserted by any other individual 
It is such conflicts which most frequently require intervention of 
'the state to determine where the rights of one end and those of 
another begin. But the refusal of these persons to participate in 
the ceremony does not Interfere with or deny rights of otiiers to 
do so. Nor is there any question in this case that their behavior 
is peaceable and orderly. The sole conflict is between authority 
and rights of Lhe individuaL The state asserts power to condi- 
tion access to public educadot: on making a prescribed sign and 
profesrion and at the same time to coerce attendance by nunish- 
ing both parent and child. The latter stand on a right of self- 
determination in matters that touch individual opinion and per- 
sonal attitude. 

As the present Chief Justice said in dissent in the Gobitis Case, 
the state may ^require teaching by instniction and study of all in 
our history and in tbe structure and organization of our govern- 
ment, including the gnaranties of dvil libeity^ which tend to in- 
spire patriotism and love of country ” 310 U.$, at page 604. Here, 
however, we are dealing with a compulsion of students to declare 
a belief. Ihey are not merely made acquainted with the flag 
salute so that they may be infonned as lo what it is or even what 
it means. The issue here is whether this slow and easPy neglected 
route to aroused loyalties oonstitotionally may be short-cut by 
substituting a compulsory salute and slogan. . . . 

There is no doubt that, in connexion with tbe pledges, the flag 
salute is a form of utterance. Symbolism is a primitive but effec- 
tive way of oommunicating ideas. The use of an emblem or flag 
to symbolize some system, idea, institution, or personality, is a 
short cut from mind to mind. Causes and nations, politick par- 
ties, lodges and ecclesiastical groups seek to knit tbe loyalty of 
their followings to a flag or Wner, a color or design. The state 
announces rank, function, and authority thipugh crowns apd 
maces, nnifoims and black robes; the church speaks through the 
Cross, the Crudflx, the alter and shrine, and clerical raimenL 
Symbols of siate often convey political ideas just as religious 
symbols oome to convey theological ones. Associated with many 
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of these symbols are approprmte gestures of acceptance or re- 
spect: a s^iite> a bowed or bared head, a bended kneCi A person 
gets from a symbol the meaning he puts into it, and what is one 
man’s comfort and inspiration is anodier's jest and scorn. 

Over a decade ago Chief Justice Hu^es led this Court in 
holding that the display of a red flag as a symbol of opposition 
by peaceful and legal means to organized government was pro- 
tected by the free speech guaranties oF the Constitution, Strom- 
berg V, California, 283 U.S. 339. Here it is tne state that em- 
ploys a flag as a symbol of adherence to government as presently 
organized. It requires the individual to communicate by word 
and sign Us acceptance of the political ideas it thus bespeaks. 
Cbjectlon to this form of communication when coerced is an old 
one, well known to the framers of the Bill of Rights. 

It is also to be noted that the compulsory flag salute and 
pledge requires affirmation of a hebef and an attitude of mind. 
It is not dear whether the regulation contemplates that pupils 
forego any contrary convictions of their own and become un- 
willing converts to the presaibed ceremony or whether it will 
be acceptable if they simulate assent by words without belief and 
by a gesture barren of meaning. It is now a conimonplace ihat 
censorship or suppression of expression of opinion is tolerated by 
our Constitution only when the expression presents a dear and 
present danger of action of a kind the state is empowered to 
prevent and punish, 't would seem that involuntary affirmation 
could be commanded only on even more immediate and urgent 
grounds than silenoe. But here the power of compulsion is in- 
voked witliout any allegation that lemaixnng passive during a 
flag salute ritual creates a clear and present danger that would 
justify an effort even to muffle expression. To sustain the com- 
pulsoiy flag salute we are required to say that a Bill of Rights 
which guards the individual’s right to speak his own mind left 
it open to public authorities to compel hir to utter what is not 
io his mind. 

Whether the First Amendment to the Constitution will permit 
officials to order observance of ritual of this nature does not Ce- 
pQid upon whefh^ as a voluotoiy exercise we would think it to 
be good, bad or merely innocuous. Any credo of nationalism is 
likely to include what some disapprove or to omit what others 
think essential, and to give off different overtones as it takes on 
different accents or inteipietations. If official power exists to 
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coerce acceptance of any patriotic creed, what it shall contain can- 
not be decided by courts, but must be largely discretionary with 
the ordaining authority, whose power to prescribe would no doubt 
include power to amend, Hence validity of the asserted power to 
force an American citizen publicly to profess any statement of be- 
lief or to engage in any ceremony of assent to one presents ques- 
tions of power that must be considered independently of any 
idea wc may have as to the utility of the ceremony in question. 

Nor docs the Issue as we see it turn on one's possession of par- 
ticular religious views or the sinernty with w’^lch they are held. 
While leligiOD supplies appdlees' motive for enduring the dis- 
comforts of malcing the issue in this case, many citizens who do 
not share these religious vie\vs hold such a compulsory rite to in- 
fringe ce/iriitiittonal liberty of the indfvrdnal. It is not necessary 
to inquire whether nonconformist beliefs will exempt from the 
duty to salute unless we first find power to make 5ie salute a 
legal duty. 

The Gobitis decisian, however, assumed, as did the aigument 
in that case and in this, that power exists in the state to impose 
the flag salute discipline upon school childreD in general. The 
Court only examined and rejected a claim based on leligious be- 
liefs of immunity from an unquestioned general rule. Tbe ques- 
tion which underlies the flag salute controversy is whether such a 
ceremony so touching matters of opinion and political attitude 
may be imposed upon the individual hy official authority under 
powers committed to any political org^zation under our Con- 
stitutioiu We examine latiier than assume existence of this power 
and, against this broader deflnitioQ of issues in this case, re- 
examine specific grounds assiped for the Gobitis decision. 

First. It was said that the flag-salute controversy confronted 
the Court with ‘'the problem which Lincoli cast in memorable 
dilemma: 'Must a govenunent of necessity be too strong for the 
liberties of its people, or too weak to maintain its own exist- 
ence?' * and that the answer must be in favor of strength. Minexs- 
ville School District o. Gobitis, supra, 310 U.S. at page 596, 

We think these issues may be examined free of pressure or 
restraint growing out of such considerations. 

It may be doubted whether Mr. Lincoln would have thought 
that the strength of government to ’maintain itself would be im- 
pressively vindicated by oui cofufirming power of the state to 
expel a handful of children from school. Such oversimplification, 
so handy in political debate, often lacks tho precision necessary 
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to postulates of judicial leasoning. If validly applied to ibis prob- 
lem, the utterance cited \vould resolve every issue of power in 
favor of those in authority and would require us to override every 
liberty thought to weaken or delay execution of iheir po-des. 

Government of limited power need not be anemic government 
Assurance that rights are secure tends to diminish fear and 
jealousy of strong government and by making ns safe to 
live im^ it maJees for its better suppon. Without promise of a 
limiting Bill of Rights it is doubtful if our Constitution could 
have mustered enough strength to enable Its latification. To eo- 
force those rights today is not to choose weak government over 
strong govGinmenn It is only to adhere as a means cf strength to 
individual freedom of mind in preference to offidally disdplined 
uniformity for which history indicates a disappointing and disas- 
trails end. 

The subject now before us exemplifies this principle. Free pub- 
lic education, if faithful to the ideal of secular instruction and 
political neutrality, will not he partisan or enemy of any class, 
creed, party, or faction. If it is to impose any ideological dis- 
dpline, however, each party or denomination must seek to con- 
trol, or failing that, to weaken the influence of the educational 
system. Observance of the limitations of the Constitution will not 
weaken government in the fold appropriate for its exerdse. 

Second. It was also considered in the Gobitis Case that func- 
tions of educational officers in states, counties and school dis- 
tricts were such that to interfere with their authority "would in 
effect moke us the school board for the country.* 

The Fourteenth Amendment, as now applied to the states, pro- 
tects the dtizen against the state itself and aU of its creatures- 
boards of education not excepted. Ibese have, of course, im- 
portant, delicate, and highly discretlonaiy functions, but none 
that they may not perfonr within the limits of the Bill of Rights. 
That they are educating the young for citizenship is reason for 
scrupulous protection of constitutional freedoms of the individual, 
if we are not to strangle the free mind at its source and teach 
youth to discount important principles of our government as 
mere platitudes, • 

Such Boards are numerous and their tenitorial jurisdiction 
often small But small and local audiority may feei less sense of 
responsibility to the Constitution, and agencies of publicity may 
be less vigilant in calling it to account The action of Congress 
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in ]ii?.*dng flag observuDce vokinteiy ^ and lespectmg the con* 
sctenoe of the objector in a matter so vital as raisiDg the Army * 
coQtrasts sharply with these local regulations in matters relatively 
trivial to the welfare of the natioQ. There are village tyrants as 
well as village Hampdens, but none who acts under color of law 
is beyond reach of the Constitution, 

Third, The Gobitis opinion reasoned that this is a field Vhere 
courts possess no marked and certainly no controOing compe- 
tence," that it is committed to the le^latures as as the 
courts to guard cherished liberties and that it is constitutionally 
appropriate to "fight out the wise use of legislative authority in 
the fcnim of public opinion and before legislative assemblies 
rather than to tiansler such a contest to die judicial arena " since 
all the "effective means of inducing political changes are left 
ftree." 

The very purpose of a Bill of flights was ta withdraw certain 
subjects from the vicissitudes of political controversy, to place 
them beyond the reach of majorities and officials and to establish 
them as legal principles to be applied by the courts. One's right 
to life, liberty, and property, to free speech, a free press, freedom 
of worship and assembly, and other fundamental rights may not 
be submitted to vote; they depend on the outcome of no elections. 

In weighing arguments of the parties it 1$ important to dis- 
tinguish between the due process clause of Fourteenth 
Amendment as an instrumcDt for transmitting the principles of 
the First Amendment and those cases in which it is applied for 
its own sake. The test of legislation which collides with the Four- 
teenth Amendment, because it also collides with the principles 
of the First, is much more definite than the test when only the 
Fourteenth is involved. Much of the vagueness of the due process 
clause disappears when the specific prohibitions of the First be- 
come its standard. The right of a state to regulate, for example, a 

^ Sec. 7 of House Joint Besolutioo 359, approved Deoember 22, 1942, 
50 Stat 1074, 36 U.S.C. (1942 Supp.) sac. 172, 38 U.S.C.A. Sectioa 172, 
pnocrifacs od penalties for nanconfcnniity but provides; 

'That the ^edge of allegiaDce to the flag, 1 pledge allegiance to the 
flag of the United States of America and to the Hepubllc for which It stands, 
one Nation indivisible^ with liberty and jusdoe for a]l,'«is rendered by it&oA- 
Ing with the right hand over tlie heart Hywi^er, civilians will always show 
full respect to the flag when the pledge u given by merely standing at at- 
tention, men removing the headdress. . . ^ 

* Sec. 5(a) of the Selective Traming and Sen^ Act of 1940, SO U.S^ 
(App.) sec. 305(g). 
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public utility may well include, so far as the due process test 
is concerned power to impose all of the restrictioDS which a leg' 
islature may have a “rational basis” for adopting. But freedoms 
of speech- and of press, of assembly, and of wor^p may not be 
infringed on such slender grounds. They are susceptible of re> 
strictioD only to prevent grave and immolate danger to interests 
which the state may lawfully protect It is important to note that 
while it is the Fourteenth Amendment which bears directly upon 
the state It is the more specific limiting principles of the First 
Amendment that finally govern this case. 

Nor does our duty to apply the Bill of Rights to assertions of 
official authority depend upon our possession of marked compe- 
tence in the field where the invasion of rights occurs. True, the 
task of translatiDg the majestic generahties of the Bill of Bights, 
conceived as part of the pattern of liberal government in the 
eighteenth century, into concrete restraints on officials dealing 
with the problems of the twentieth century, is one to disturb self- 
confidence. These principles grew in soil which also produced a 
philosophy that the individud was the center of society, that his 
liberty was attainable through mere absence of governmental re- 
straints, and that government should be entrusted with few con- 
trols and only the mildest supervisioii over men’s affairs. We must 
transient these rights to a soil iu which the laisifez-faiTe con- 
cept or principle of noninteiference has withered at least as to 
economic affairs, and social advancements are increasingly sought 
through closer integration of society and through expanded and 
stren^ened governmental controls. These changed conditions 
often deprive precedents of reliabdity and cast us more than we 
would choose upon our own judgment, But we act in these mat- 
ters not by authority of our competence but by force of our com- 
missions. We canned because of modest estimates of our compe- 
tence in such specialties as public education, withhold the judg- 
ment that history authenticates as the function of this Court whm 
liberty is mfimged. 

Fourth. Lastly, and this is the very heart of the Gobitis opinion, 
it reasons that “National unity is the basis of national securi^,” 
that the authorities have “the right to select appropriate means 
for its attaiiunent,^ and hence reaches the conclusion that such 
compulsory measures toward “national unity” are constitutional. 
Upon the verity of this assumption depends our answer .in this 
case. 

National unity as au end which officials may foster by persua- 
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sion and example is not in guestioiu The problem is whether 
under our Constitutioii compulsian as here employed is a pei^ 
misslble means for its achievement 

Struggles to coerce uniformity of sentiment in support of some 
end thought essential to their time and cxiunby have been waged 
by many good as well as by evil men. Nationalism is a relatively 
recent phenomenon but at other times and places the ends have 
been racial or territorial security, support of a dynasty or regime, 
and particular plans for saving souls. As ^rst and mod^ate 
methods to attain unity have failed, those bent on its acoom^ 
plishment must resort to an ever-increasing severity. As govern- 
mental pressure toward unity becomes greater, so strife becomes 
more bitter as to whose unity it shall be. Probably no deeper 
division of our people could proceed from any provocation than 
from finding it necessary to choose what doctrine and whose pro- 
gram public education^ ofiSdals shall compel youth to unite in 
embracing. Ultimate futility of such attempts to cxMnpel co- 
herence is the lesson of every such effort from the Roman drive 
to stamp out Christianity as a disturber of its pagan unity, the 
Inquisition, as a means to rehgious and dynastic unity, the Sibe- 
rian exiles as a means to Russian unity, down to the fast failing 
efiforts "of our present totalitarian enemies. Those who begin co- 
ercive elimination of dissent soon find themselves exterminating 
dissenters. Compulsoiy unification of opinion achieves only the 
unanimity of the graveyard. 

It seems trite but necessary to say that the First Amendment 
to our Constitution was designed to avoid these ends by avoid- 
ing these hegioaingr. There is no mystidsm in the American con- 
cept of the state or of the nature or origin of its authority. We 
set up government by consent of the governed, and the Bill of 
Rights denies those in power any legal opportunity to coerce that 
consent Authority here is to be controlled by public opinion, not 
public opinion by authority. 

The case is made difficult not because the principles of its 
dedsiou ore obscure but because the fiag involved is our own. 
Nevertheless, we apply the limitations of the Constitution with 
no fear that freedom to be intellectually and spiritually diverse or 
even contrary will disintegrate the social organization. To believe 
that patriotism will not flourish if ^patriotic ceremonies are vol- 
uninry and spontaneous instead of a compulsory routine is to 
make an un^tterlng estimate of the ap^al of our institutions 
to free minds. We can have inteHectual individualism and the 
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lich cultural diversities that we owe to exceptional minds only 
at the price of occasional eccentricity and abnonned attitudes. 
When they are so harmless to others or to the state as those we 
deal with here, the price is not too great But freedom to di^er 
is not limited to thiogs that do not matter much. That would be 
a mere shadow of freedom. The test of its substance is the right 
to differ as to things that touch the heart of the existing order. 

If there is any nxed star in our constitutional constellation, it is 
that no official, high or petty, can prescribe what shall be ortho- 
dox in politics, nationalism, religion, or other matters of opimon 
or force citizens to confess by word or act their faith therein Ji 
there are any circumstances which pennit an exception, they do 
not DOW occur to us. 

We think the action of the 'ocal authorities in compelling the 
flag salute and pledge transcends constitutional limitations on 
the*-* power anc invades the spheore of intellect and spirit which 
it is die purpose of the First Amendment to our Constitution to 
reserve from all official control 

The decision of this Court in Minersville School District o. 
Gobitis and the holdings of those few per curim decisions which 
preceded and foreshadowed it are overruled, and the judgment 
enjoining enforcement of the West VirgiDia Regulation is 
affirmed. 

Affirmed. 

Mr Justice Rosehis and Mr. Justice Ibxn adhere to the views 
expressed by the Court in Minersville School District u. Gobltls, 
310 U.S. 566, and are of the opinion that the judgment below 
should be reversed. 

Mr. Justice Black and Mr. Justice Douglas, concurring. . . . 

Mr. Justice Fbankfukteb, dissenting. 

One who belongs to the most vilifi^ and persecuted minority 
in history is not likely to be insensible to the freedoms guaran- 
teed by our Constitution. Were my purely personal attitude 
relevant I should wholeheartedly associate myself with the gen- 
eral [ibertarian views in the Courtis opinon, representing as they 
do the thought and act-on of a lifetime. But as judges we are 
neither Jew nor Gentile, neither Catholic nor agnostic. We owe 
equal attachment to the Gonstitution and are equally bound by 
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our judicial obUgitioiis whether we derive our dtiamship from 
the earliest or the latest iirmigiants to these shores. As a mem- 
bei of this Court I am not just^ed io writing my private notions 
of policy into the Constitution, no matter how deeply I may 
cherish them or how mischievous I may deem Ihelr ^regard. 
Ihe duty of a judge who must decide which of two claims before 
the court shall prevail, that of a state to enact and enforce laws 
within its general oonipetenco, or that of an individual to refuse 
obedience because of die demands of his consdenoe, is not that 
of the ordmary person. It can never be emphasized too much 
that one's own opinion about the wisdom or evil of a law should 
be excluded altogether when one is doing one's duty on the 
bench, The only opinion of our own even looking in that direc- 
tion that is material is oui opidon whether legislators could in 
reason have enacted such a kw. In the light of all tlie circum- 
stances, including the history of diis question in this Court, it 
wofuld require more daring than I possess to deny that reason- 
able legislators could have taxec the action which is before us 
far review. Most unwillingly, therefore, I must differ from my 
brethren with regard to le^lation like this. I cannot bring my 
mind to believe that the ^berty" secured by the due process 
clause gives this Court authority to deny to the state of West 
Virginia the attainment of that which we all recognize as a legiti- 
mate legislative end, namely, the promotion of good dtizeni^ip, 
by employment of the means here chosen. . . , 

I am fortiHed in my view of this case by the history of the 
ffag salute controversy in this Gouit. F've times has the precise 
question now before us been adjudicated. Four times the Court 
unanimously found that the lequiiement of such a school ex- 
ercise was not beyond the powers of the states. Indeed in the first 
three cases to come before the Court the constitutional claim 
now sustained was deemed so dearly uiuneritorious that this 
Court dismissed the appeals for want of a substantial federal 
question. Leoles o. Lan<krs, SOS U,S,.656j Hering t). State Board 
of Education, 303 U.S. 624; GabrieUi v. Knickerbocker, 306 U.S. 
621, In the fourth case the judgment df the district court uphold- 
ing the state law was summarily affirmed on the authority of the 
earlier cases. Johnson v, Peerfleld, 306 U.S. W.. The fifth case, 
Mincrsville District v, Cobitis;, 310 V.S. 5861, was brought here be- 
cause the decision of the Circuit Court of Appeals for the llurd 
Circuit ran counter to our rulings. They were reaffirmed after ful* 
oonsldeiation, with one Justice dissenting' 
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\Vbat may be eve-^ more significant than this uniform recogni- 
tion of state authority is the fact that every Justice— 13 in all- 
who has hitherto participated in judging this matter has at one 
or more times lound no constitutional infirmity in what is now 
condemned. Only the two Justices sitting for tlie first time on this 
matter have not heretofore found this legislation inoffensive to 
the "^'berty" guaranteed by the Constitution. And among the 
Justices who sustained this measure were outstanding judicial 
leaders in the zealous enforoemeiit of constitutional safeguards 
of civil liberties-men like Chief Justice Hughes, Mr. Justice 
Brandeis, and Mr, Justice Cardozo, to mention only those no 
longer on the Court, . . • 

Comment 

Contemporaneously with the Barnette decision the Court reversed 
cxmvictiuns of three Witifesses for violation of a Mississippi statute 
which hod made It a felony to disseminate any teaching "wtiicb 
reasonabiy tends to create an attitude of stubborn refusal to salute, 
honor, or respect the fiag. , . * Taylor o, Mississippi, 316 U.$. 568 
(1643). The statute bad been enacted a few months after Pearl Harbor. 
Its careless draftsmanship Illustrates what may happen if a legislature 
creates new crimes without due care. Hie act mode a felon of one *Vfao 
gives infpnnation as to the military operations, or plans of defense or 
military secrets of the nation or this state, by speech, letter, map or 
picture which woula incite any sort of racial distrust, dlsor^, pre- 
judices or hatreds , . .”1 Before legislators undertake to prescribe 
patriotic exercises for others they mi^t well repeat to themselves the 
lioe from '‘Amerioa tho Beautiful," 

Confirm thy soul in self-control 

PuhUc rides to private schools. We turn to more difficult problems 
relating to the interests discussed above. Cochran u. Louisiana State 
Board, 281 U,S. 870 (1030), found no valid objection under the Four- 
teeuth Amendment to a state law providing free schoolbooks to school 
children, some of whom attended private and even sectarian schools, 
hltich more troublesome was the question in Everson e. Board of 
Education, 330 U.S. 1 (1947), where public money was expended to 
repay to parents the cost of transporting their children to and from 
school, including parochial schools. Was this an “establishment of re- 
Iigion’7 Tlie majmit^, per Black, j., held that it was not; they thought 
that paying all bus fares was Iflce providing policemen to protect all 
school children at crossiDgs, or like using the fiie deportment to ex- 
tinguish a fire in a church. The minority of four Justices pomted out, 
however, that the local hutborities had provided only for children 
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attending public and Catholic schools: waa not this on establishment 
o! reli^on uhen no provision was made for fhoae who would attend 
Protestant, Jewish, or nonsectarian private schools? (In fact the record 
did not show whether in the district there were any children desir- 
ing to attend such schools.) The minority stressed, too, the unity of 
conception which bound together the secular and the religious in the 
cumculum of the Catholic school As they saw it, our principle ol the 
neutiElity of the state required not merely tliat the state keep its 
hands out of rellglou, but also that religion’s hands be off the 
state, and above all that hitter religioiis controvoTsy be kept out of 
public life by denying to every denomination any advantage from get- 
ting control of public policy or the public purse. The problem is dis- 
cussed by Professor T. It. Powell, in “Public Rides to Private Schtwls,'* 
Harvard Educatiorud Heview^ Spring 1947. 

Separation of Church from the puUic schools. People of the State 
□f lUinoia ex rel. KicCc^uni o. Beard of Education, 6S S.Ct. 461 
(ld4d), held unconstitutional a “released time” program of religious 
instruction in the public sdiools. As authorized by an Illinois statute, 
the school board had set aside a weekly period when teachers selected 
by local religious groups were admitted to the schools to give re- 
ligious instruction to those students whose parents had so elected, 
Kegulor classrooms were used. Teachers cliosen by the various de- 
nopiinations were subject to the approval and supervision of the 
superintendent. The superintendent determined whetiicr it was prac- 
ticable for any particular denomination to be represented in the sys-^ 
tem. Students who did not attend any of the classes were required to 
leave their regular classrooms and go to another place in the building 
to pursue their secular studies. Ah^ces frara religious classes were 
rep^ed, presumably for dlsdplma The Court (Reed, J., dissenting) 
held that this use of the public school system to aid any or all re- 
ligious faiths \vas inconsistGnt with the freedom of the Fourteenth 
Amendment. The state was affording the use not only of its building 
but also of its oompulsoTy school toadurn^ ss an aid to sectarian 
groups. *“niis is not separation of Church and State,” said Black, 
for the Court. Some of the Justices stressed the feeling of separatism 
which was inculcated in the child who adhered to no faith, or whose 
faith was not represented among the denominational dasses offered. 

The ROTC. In 1931 (three years after this conntry hod subscribed 
io the Kollogg-Briaiid Pact renouncing war as an instrument of na- 
tional policy) the Southern CnlirorDia Conference of die Methodist 
Episcopal Church urged that cfxiscientiDUs ol^'ectois be exempted 
from military service. A year later it declared thLt It was the duty of 
the church to give morel support tq those who had conscientious 
scniplffi against participating in military training. In Hamilton v. 
Regents of the Univeisity of Calitnmia, MS U.S. 245 (1934), certain 
Methodist students in the University hod refused for reasons of con- 
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science to take the course In the HOTC, and had been Infonred by 
the Regents (hat they would be excluded from the University so long 
as they continued in tbeir refusal. The Cciu*t held that the Fourteenth 
Amen^eDt did not confer a right to attend a state university free 
hrom the obligation of students to take the oouise in military training, 
Cardozo, Biandeis, and Stone, ]J., concurring, saidi 

Manifestly a different doctrine would carry us to lengths that 
have never yet been dreamed of. The conscientious objector, 
if his hbertiBS were to be thus extended, might refuse to con- 
tribute taxes in furtherance of a war, whether for attack or for 
defense, or in furtherance of any other end condemned by his 
conscience as irreligious or immoral. Tlie right of private judg- 
ment has never yet been so exalted above the powers and the 
compulsions of the agencies of govemmenL 

Men ioho bdieoe in the Sermon on the Mourtt, In re Summers, 325 
U.S. 561 (1945), disclosed the cose of a high-minded applicant for ad- 
mission to the Illinois bar, who had been "excluded for want of a certifi- 
cate from the comiiuttee on character and fitness. The applicant was 
opposed to the use of force, not only in war but also by police action 
to enforce the law. This position had been found inconsistent with 
the obligations of an attorney. The mafority of the Court held that 
the Fourteenth Amendment did not secure the oonsdentious objector 
against sudi state action. A year later, however, the Court, over- 
tiinuug a line of precedents, held that the naturalization am (which 
requires that the applicant promise tc ^support and defend the Con- 
stitution and the laws of the United States of America against all 
enemies, foreign and domestic'*), does not exclude one who con- 
scientiously opposed to bearing arms. The Court observed that Con- 
gress had exempted oonsdeatious obiectors from combat service, and 
that, while *th6 effort of war is indivisible,’* it requirea many services 
other than combat Girouord v. United States, 325 U.S. 61 (1946). Ihe 
three dissenting Justices thought tiiot the silence of Congress, through- 
out the years after the Court had held conscientioiia objectors in- 
eligible under the statute, had established the meaning of the natural- 
ization law. Naturalization is, of course, not a oonstdtutional right but 
only Q privilege granted by legislation. 

It would be a great mistake to suppose that tbere is no need to be 
more tolerant than the Supreme Court compels us to be by its con- 
struction of the Constitution. Was it really wise for the authorities of 
Illinois to bar Sunnaeis from the piactice of the law? Men who actu- 
ally believe in the philosophy pf the Sermon on the Mount may be 
out of accord with the times in which we live, but who can doubt 
that if we all acted on their the world would be far better than 
the one we know? 
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UNITED STATES e. CLASSIC 

SIS U.S. S99, 61 S.a 1081, 65 L.Ed. 1366 (1641). 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 


lotioducdon 

Congress has power, of course, to moke and enforce laws to protect 
the enjoyment of the rights, privileges, and immunities secured 
the Constitution. In particular, the Classic Case teaches that an ele^ 
tion officio] who alters or makes a false return of the ballots in a pri- 
maiy election for a member of Congress is pimisbable under the laws 
of the United States. On the face of it this may seem more obvious 
than surprising. But there have been certain intricacies to the prob- 
lem of the federal interest In elections, so we should lay out the es- 
sentials. 

Citizens of the United States. First, who are citizens of die United 
States? The Fouiteeuth Amendment gives the answer. As the Court 
explained in United States v. Wong Kim Ark, 109 U.S. 649 (1898), 

Ihe Fourteenth Amendment of the Constiti^on, in the dec- 
laration that "All persons borr or naturalized in the United 
States, and subject to the jurisdkition thereof, are citizens of 
the United States and of the State wherein they reside,'* con- 
templates two sources of citizenship, and two only: birth and 
naturalization. Citizenship by naturalizalion con only be ao- 
4ia 
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quired by naturalizat'on under the authority and In the foims 
of law. But citizenship by birth is established by the mere 
fact of birth uudor the circumstances defined in the Constitu^ 
tioQ. Every person bom in the United States, and subject to 
the juiisdi^OD thereof, becomes at once a citizen of the United 
States, and needs no naturalization. A person bom out of the 
jurisdiction of the United States can only become a citizen by 
being naturalized, either by treaty, as in the case of the annexa- 
tion of foreign territory, or by authority of Congress, exercised 
either by declaring certain dosses of persons to be citizens, as 
in the enactments canferring citizenship upon foreign-bom chil- 
dren of citizens, or by enabling foreigners individually to be- 
come citizens by proceedings in the judicial tribunals, as in the 
ordinary provisknis of the naturalization acts. 

1q the Wong Kim Aik Case it was held that fhe native-born child 
of alien parenti was a citizen-which is contrary to the view which 
Justice Miller hod expressed in an obiter dictum in the Slaughter- 
House Cases. 

The Constitution on voting. "The Constitution of the United States 
does not confer the right of suffrage upon anyone." That is what the 
Supreme Court told Mrs. Minor in 1875, when she contended that 
as a dtizen of the United States and of Missouri she had a constitu- 
tional right to vote in that state. Minor U. Happersett, 21 Wall. 162, 
The Court was spealdng with strict* accuracy. The Constitution de- 
clares that whoever is cligiblo by the laws of his slate to vote for 
‘The most numerous Branch of the State Legislalure" shall by that 
fact be entitled to vote for Senators and Representatives in Congress. 
No one of the states has ever allowed all of its citizens to vote. Prop- 
erty qualifications were once conunon, and women were generally 
exduded. Minors, who ore none the less citizens, are excluded, and in 
some states literacy qualifications are imposed. Various other fads 
are made the basis for disqualification, according to the legislation of 
the several states. Ttie Constitution steps in, however, to say that 
neither race nor sex may be mode the basis for disqualification: Fif- 
teenth and Nineteenth Amendments. 

Federal protection of federal ri^ts. One has a federal right to vote 
for federal Senators and Representatives in his state if he meets the 
state's requirements for suffrage, because the Constitution has for this 
purpose made the state's requirements Its own. Congress then may 
protect that federal^ght by punishing any interference with its free 
exercise. That is what Congress did by the Enforcement Act of 1870. 
Section 6 of that Act becairie section 19 of the Criminal Code, under 
which Classic was prosecuted for fraud in the election of a Repre- 
sentative in Congress. By, that provisioa Congress enacted that if two 
or more persons conspire to injure or intimidate any citizen in the 
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exercise of any federal right, they should be fined or Imprisoned. Vhat 
section said nothing about race or color: the crime is oommittcd 
whether the interfereDce is because of the citizen's color or for any 
other reason. And all federal rights are included within the protect 
tion, not merely the right to vote. 

This provisiou was sustained m Ex parte Yarbrough et of., "The 
Kn-Klux Cases,'* 110 U.S. 0S1 Those knights In white bad 
been convicted of maltreating a Negro citizen to intimidate him in the 
matter of his right to vote for a member of Congress. In sustaining the 
statute. Justice MiDer recognized that it applied to interference in any 
quarter with the freedom and purity of congressional elections: 

In a republican goveimnent, like cun, wbero political power 
is reposed in representatives of the entire body of the people, 
chosen at short intervals by popular elections, the temptation to 
control these elections E)y violence and by corruption is a con- 
stant source of danger. ... If the recurrence of acts such os 
these prisoners stand oonvlcted of ore too common in one qua> 
ter of the country, and give omen of danger from lawless 
violence, die free use of moocy in elections, arising from the 
vast growth of recent wealth in other quarters, presents equal 
cause far amdety. 

In United States v, Mosley, 238 U.S. 383 (1915), the Court held this 
section of die statutes as applicable to fraud as to violeooe in elec- 
tions: regard it os equally unquestionable that the right to have 

one’s vote cxnmted is as open to protection by Congress as the lighp 
to put a ballot in a bos,*’ said Justice Hohnes. 

Federal authority over congressional eledioiut. Look now to Section 
4 of Article I of the Constitution. While the times, places,’ and man> 
ner of holding cangressional elections shall be prescribed in each state 
by its legislature, Congress may make or alter sucii regulations. Con- 
gress did very little with ibis power until, by statutes of 1670, 1871, 
and 1872, it dealt comprehensively with die conduct of congressional 
elections. In Ex parte Siebold, 100 U.S. 371 (1879), a judge of an 
election at Baltimore, et whi(^ members of Congress were chosen, 
had been convicted of fraud under the federal statute. His argument 
was diet while Congress could have ordained separate congressional 
elections and have punished frauds (herein, it had no power to make 
it u federal crime for a state officer to commit a fraud in connection 
with a state election ^vhere Congressmen also were elected. “Why 
not?** Justice Bradley asked, and continued: « 

... If Congress, by its power to moke or alter tlie regula- 
tions, has a general supervisoiy power over the whole subject, 
what is there to predu^ it from imposing additional sanctions 
and penalties to prevent such fraud and delinquency? 
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... the state laws which Congress sees no occasloo to alter, 
but which it allows to staDO, ore in effect adopted by Congress. 

It simply demands their fulfillment. Content to leave the laws as 
they are, it is not oonteot with the zneans provided for their en- 
forcement It provides additional means for that purpOise; and 
we think it is entirely within its constitiibonal power to do so. 

It is simply the exercise of the power to make additional regula- 
tions. 

The dkeci primary, When the direct primary siipplauted the con- 
ventian as the mode for choosiug party candidates, question was 
XMffisented whether Congress hod power to reada back to the pd- 
mailes. fiy the Corrupt Practices Act Congress bad limited the amount 
of money which a candidate for tbe House of Representatives or for 
the Senate could lawfully use "in procuring his nomination and elec- 
tion." In the election of 1018, Tmman H. Newberry Republican 
candidate for the Senate from Michigan end Henry Ford was his 
Democratic oppooenL Newberry, it appears, expended $100,000 on 
the primary and final electioD-wherefore he and 184 confederates 
were indicted under tbe statnte. The defendants-icpresented by 
Charles £. Hughes-chaUenged the constitutkmalLty of die statute as 
applied to a primary election. The Court set aside the convictioiu. 
Pour Justices, speaking by McReynoIds, J,, held that primaries were 
beyond the reach of Congress. Four held to the contrary. McKenna, J., 
concurred in the result, hut for some reason tbougjht that perhaps it 
would he different if Congress passed a new statute after the adop- 
tion of the Seventeenth Amendment (providing for the direct elec- 
tion of Senators). Newberry o. United States, 250 U.S, 2S2 (1921). 

On the basis of this equivocal result a general impressiozi lingered 
that federal legislation dH not apply to what went on at a congres- 
sional ptinuiiy. Classic, the corrupt election judge in New Orleans, 
goes down in history os the man who gave the Court occasion to 
affirm the ^wer of Congress, 

Lookmg back, does not this aoswar seem obvtous^ and even eas^ 
tbe right one-either becaose primary elections are embraced within 
a fair construction of "elections" as used in Section 4 of Article I, or 
on the ground that at any rate they are so closely related thereto that 
federal regulation could be sustained as "necessary and proper" to 
tbe effective zegulation of elections? 

Oploioii 

Mr. Justice Stone delivered the opinion of the Court. 

Two counts of an indictment found in n federal district court 
charged that appellees, Coimnissioneis of Elections, conducting 
a primary election under Louisiana law, to nominate a candi- 
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date of the Democratic Party for representEitive in Congress, 
willfully altered and falsely counted and certified the balte of 
voters cast in the primary election. The questions for decision 
are whether the right of quailed voters to vote in the Louisiana 
primary and to have their ballots counted is a right “secured j . . 
ty the Constitution” within the meaning of sections 19 and 20 
of the Crimiiial Code, and whether the acts of pppelJees charged 
in the indictment violate those sections. . . . 

Section 19 of tile Crimlcal Code condemns as a ctiminal offense 
any conspiracy to injure a citizen In the exercise ”of any right or 
privilege secured to him by the Constitution or laws of the 
United Slates ” Section 20 makes it a penal offense for anyone 
who, “acting under color of any law” “wfflfully subjects, or causes 
to be subjected, any inhabitant of any state , . . to the depriva- 
tion of any rights, privileges, or immunities secured or protected 
by the Constitution and laws of the United States.*' The Govern- 
ment argues that the ri^ of a qualified voter in a Louisiana con- 
gressiona] primary electio*' to have his vote counted as cast is a 
right secui^ by Article I, sections and 4 of the Constitution, 
and that a conspiracy to deprive the citizen of that right is a 
violation of section 19, and also that the willful action of appel- 
lees as state officials, in falsely counting the ballots at the primary 
election and in falsely certifying the count, deprived qualified 
voters of that right and of the equal protection of the laws guai*- 
anteed by the Fourteenth Amendment, all in violation of section 
90 of the Criminal Code. 

Article I, section 2 of the Constitution, commands that “The 
House of Representatives shall oe composed of Membe-s chosen 
every second Year by the People of the several States, and the 
Electors in each State shall have the Qualifications requisite fir 
Electors of the most numerous Branch of the State Legislature.** 
By section 4 of the same article *The Times, Places and Manner 
of holding Elections for Senators and Representatives, shall be 
prescribed In eadi State by the Legislature thereof; but the Con- 
gress may at any time by Law m^e or alter such Regulations, 
except as to the Places of ebusing Senators.** Such right as is 
secured by the Constitution to quahfled votere to choose mem- 
bers of the House of Repiesentatives is thus to be exercised in 
conformity to the requirements of sthte law subject to the restric- 
tions prescribed by section 2 and to the authority con^rred on 
Congress by section 4, to regulate the tiroes, places and manner 
of hdding Sections for representetives. 
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Wc look then to die statutes of Louisiana here involved to as- 
certain the nature of die right which under the constitutional 
mandate they define and confer on the voter, and the effect upon 
its exercise of the acts with which appellees are charged, all with 
the view to determining, first, whether the right or privilege is 
one secured by the Constitution of the United Stales^ second, 
whether the effect under the state statute of appellees* alleged 
acts is such that they operate to inlure or oppress citizens in rhe 
exercise of that right within the meaning of section 19 end to 
deprive inhabitants of the state of that ri^t within the mean- 
ing of section 20, and finally, whether sections 19 and 20 re- 
spectively are in other respects applicable to the alleged acts of 
appellees. 

Pursuant to the authority given by section 2 of Article I of 
the Constitution, and subject to the legislative power of Con- 
gress under section 4 of Article 1, and odicr pertinent provisions 
of the Constitution, the states are given, and in fact exercise, a 
wide discretion in the fonnulation of a system for the choice by 
the people of representatives in Congress, -n common with maT 7 
other states, Louisiana has exerdsed that discretion by setting up 
machinery for the effective choice of party candidates for repre- 
sentative in Congress by primary elections, and by its laws it 
eliminates or seriously restricts the candidacy at the general elec- 
tion of all those who are defeated at the primary. All political 
parties, which ore defined as those that have cast at least 5 per- 
cent of the total vote at specified preceding elections, are re- 
quked to nominate their candidates for represeutative by direct 
primary elections. Louisiana Act Na 46, Regular Session, 1940, 
sections 1 and 3. . . ^ 

The right to vote for a representative in Congress at the gen- 
eral election is, as a matter of law, thus restricted to the suc- 
cessful party candidate at the piimaty, to those not candidates 
at the primary who file noirination papers, and those whose 
names may be lawfully written into the ballot by the electors, 
Even if, as appellees argue, contrary to the decision in Serpas o. 
Trebucq [Court of Appeal for the Parish of Orleans, 1 So. 346 
(1941)], voters may lawfully vnite into thdr ballots, cast at the 
genera] election, the name of a candidate rejected at the primary 
and have their ballots counted, the practical operation of the 
primary law in otherwise excluding from the bEiUot on the gen- 
eml elk;tion the names of candidates rejected at the primary Is 
such as to impose serious restrictions upon the choice of candi- 
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dates by the voters save by voting at the prtmaiy election. In 
fact, as alleged m the indictment, the practical operation of the 
primary in Louisiana is, and has been since the primary election 
vi^os established in 1900, to secure the election oF the Democratic 
primary nominee for the Second Congressional District of 
LouisiaDa4 

Interference with the right to vote in the congressional pri- 
mary in the Second Congressional District for the choice of 
Democratic candidate for Congress is thus as a rnattei cf law 
and in fact an interference with the effective choice of the 
voters at the only stage of the election procedure when their 
choice is of significance, since it is at the only stage when such 
interference could have any practical effect on the ultimate re- 
sult, the choice of the Congressman to represent the district. The 
primary in Louisiana is an integral port of the procedure for the 
popular chdcG of Congressman. The right of qualified voters to 
vote at the congressional primary in Louisiaiia and to have their 
ballots counted is thus the right to participate in that choice. 

We come then to the question whether that right is one se- 
cured by the Constitution. Section 2 of Article 1 commands that 
Congressmen shall bo chosen by the people of the several states 
by electors, the qualifications of which it prescribes. The right of 
the people to choose, whatever its appropriate constitutional lim- 
itations, where in other respects it is defiined, and the mode of Its 
exerdse is prescribed by state action in conformity to the Con- 
stitution, is a right established and guaranteed by the Constitu- 
tion and hence is one secured by it to those citizens and inhab- 
itants the state entitled to ezerdse the ri^t . , . IVblle, in a 
loose sense, the right to vote for representatives in Congress is 
sometimes spoken of as a right derived from the states, this 
statement is true only in the sense that the states ore authorized 
by the Contitution, to legislate on the subject as provided by 
section 2 of Article I, to the extent that Congress has not re- 
stricted state action by the exercise of its powers to regulate eleo- 
tiODs under section 4 and its more general power under Article I, 
section 6, clause 18 of the Constitution "To make all Laws which 
shall be necessary and proper for carrying into Execution the 
foregoing Pfjwers.*' See Ex parte Siebold, 100 V.S. 371. 

Obviously included within the right to choose, secured by 
the Constitution, is the right of qualified voters within a state tp 
cast their ballots and have them counted at cangressional elec- 
tions. This Court has csonristently held that this is a right secured 



422 


CITIZENSEIP AND SUFFRAGE 


by the Constitutioi]. And since the constitutional command is 
without restriction or limitation, the righ^ unlike those guaran- 
teed by the Fourteenth and Fifteenth Amendments^ is secured 
against the action of individuals as well as of states. 

But we are now ooncemed with the question whether the 
right to choose at a primary election, a candidate for election as 
representative, is embraced in the right to choose representa- 
tives secured by Article I, section 2. We may assume that the 
framers of the Constitution m adopting that sedion, did nOt 
have specifically in mind the selection and elimination of candi- 
dates for Congress by the direct primary any more than they 
cootemplaced tiie application of ihe commerce dause to inter- 
state tdepbone, telegraph and wireless communication which 
are ooccededly within it. But in detenniniog whether a provision 
of the Constitution applies to a new subject matter, it is of little 
significance that it is one with which the framers were not 
familiar. For in setting tip an enduring framework of govern- 
ment they undertook to carry out for the indefinite future and in 
all the vicissitudes of the cWgmg affairs of men, those funda- 
mental purposes which the instrument itself discloses. Hence we 
read its words, not as we read legislative codes which are sub- 
ject to continuous revision with the cbangiDg course of events, 
but as the revelation of the great purposes which were intended 
to be achieved by the Constitution as a continuing instrument of 
government If we remember that ""it is a Constitution we are 
expounding,” we cannot rightly prefer, of the possible meanings 
of its words, that which will defeat rather than effectuate the 
constitutional purpose. 

That the free choice by the people of representatives in Con- 
gress, subject only to die restrictions to be found in sections 2 
and 4 of Article I and elsewhere in the Constitution, was one of 
the great purposes of our oonstitutional scheme of government 
cannot be doubted. We cannot regard it as any the less the con- 
stitutional purpose or its words as any the less guarantying the 
integrity of that choice when a state, exercising its privilege in 
the absence of congressional action, changes the mode of choice 
from a single step, a general election, to two, of which the first 
is the choice at a>primaiy of those candidates from whom, as a 
second step, the representatiye in Congress is to be chosen at the 
election, 

' Nor can we say that that choice whddi the Constitution pro- 
tects is restricted to the second step because section 4 of Article 



United States o. Classic 


. 423 

1, as a means of securing a free choice of representatives by the 
people, has authorized Congress to regulate the manner of elec- 
tions, without making any mention of primaiy elections. For we 
think that the authority of Congress, given by section 4, includes 
the authority to regulate primaiy elections when, as in this case, 
tney are a step in the exercise by the people of their choice of 
representatives in Congress. . « « In Newberry v. United States, 
four Justices of this Court were of opinion that the term **e^eci- 
tions'* in section 4 of Article 1 did not embrace a primary elec- 
tion, since that procedure was unknown to the framers. A £fth 
Justice who with their pronounced the Judgment of the Court, 
was of opinion that a primary, heM under a law enacted before 
the adoption of the Seventeen^ Amendment, for the nomlnatioii 
of candidates for Senator, was not an election within the mean- 
ing of section 4 of Article I of the Constitution, presumably be- 
cause the choice of the primary imposed no legal restrictions on 
the election of Senators by the siate legislatures to which their 
election had been committed by Article I, section 3. The re- 
maining four Justices were of the opinion that a primary elec- 
tion for the choice of candidates for Senator or Representative 
were elections subject to regulation by Congress within the 
meaning of section 4 of Article 1, The question then haa not been 
prejudged by any decision of this Court. 

To decide it we turn to the words of the Constitution read in 
thdr historical setting as revealing the purpose of Its framers, 
and in search for ac-missible meanings of its words which, in die 
circumstances of their application, will e&ctuate those purposes. 
As we have said, a dominant purpose of section 2, so as the 
selection of Representatives in Congress is concerned, was to 
secure to the people the right to choose Representatives by the 
designated electors, that is to say, by somo form of election. Cf . 
the Seventeenth Amendment as to popular "election" of Senators. 
From time imineroorial an election to public office has been in 
point of substance no more and no less than the expression by 
qualified electois of their choice of candidates, 

Loog before the adoption of the Constitution the form and 
mode of that expression had changed from time to time. There 
is DO historicBl warrant for supposing that Ihe framers were 
under the illusion that the method df Meeting the choice of the 
electors would never change or that if it did, the change was for 
that reason to be peimitt^ to defeat the right of the people to 
choose representatives for Congress whicn Coostltution had 
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guaraateed. The light to participate in the choice of Representa- 
tives for Congress includes, as we have said, the right lo cast a 
ballot and to have it counted at the general election whether for 
the successful candidate or not. Where the state law has made 
the primary an integral part of the procedure of choice, or where 
in fact the primaiy eflFectively controls the choice, the right of 
the elector to have his ballot counted at the primary is likewise 
inciudcd Ji? the right protected by Article I, section 2. And this 
right of participation Is protected just as is the right to vote at 
the election, where the primary Is by law made an integral part 
of the election machinery, whether the voter excidses his right 
in a party primary which invariably, sometimes or never de- 
termines the ultimate choice of the Representative. Here, even 
apart from the circumstance that the Louisiana piimaiy is made 
by law an integral port of the procedure of choice, the right to 
choose a Representative is in fact controlled by the primary be- 
cause, as Is alleged in the indictment, the choice of cardidates 
at the Democratic primary determines the choice of the elected 
Representative. Moreover, we cannot close our eyes to the fact al- 
ready mentioned that the practical influence of the choice of 
candidates at the primary may be so great as to affect profoundly 
the choice at the genei^ election even though there is no ef- 
fective legal prohibition upon the rejection at the election of the 
choice made at the primary and may thus operate to deprive the 
voter of his constitutional right of choice. This was noted and 
extensively commented upon by the concurring Justices in New- 
berry 0. United States. 

Unless the constitutiona* protection of the integrity of “elec- 
tions” extends to primary elections, Congress is left powerless to 
effect the constitutionai purpose, and tho popular choice of Rep- 
resentatives is stripped of its constitutional protection save only 
as Congress, by taking over the control of state elections, may 
exclude from them die influence of the state primaries. Such an 
expedient would end that state autonomy with respect to elec- 
tions which the Constitution contemplated that Congress should 
be free to leave undisturbed, subject only to such minimuin regu- 
lation as it should find necessary to insure the freedom and in- 
tegrity of tho cbmee. Words, especially those of a constitution, 
are not to be read with sudl stultifying narrowness. The words 
of sections 2 and 4 of Ariide I, read in the sense which is plainly 
permissible and in the light of the constitutional purpose, require 
us to hold that a primary election which involves a necessary 
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step in the choice of candidates for electbn as Representatives 
in Congress^ and which in the drcumstances of this case controls 
(hat choice, is an election within the meaning of t^e constitu- 
tional provision and is subject to congressional regulation as to 
the manner of bolding it. 

Not only does section 4 of Article 1 authorize Congress to regu- 
late the manner of holding elactionSj but by Article 1, section 8, 
clause IS, Congress is given authority To make all Laws which 
shall be necessary and proper for canying into Execution the 
foregoing Powers, and all other Powers vested by tins Constitu- 
tion in the Government of tiie United States, or in any Depart- 
ment or Officer thereof* This provision leaves to the Coagress 
the choice of means 1^ which its constitutional powers are to be 
carried into execution. "Let the end be legitimate, let it be within 
the scope of the Constitution, and all means which are appropri- 
ate, which are plainly adapted to that end, which are not pro- 
hibited, hut consist with the letter and spirit of the Constitution, 
are constitutional.” McCulloch v, Maryland, 4 Wheat. 316, 421. 
That principle has been consistently adhered to and liberally ap- 
plied, and extends to the congresrional power by appropriate leg- 
islation to safeguard the right of choice by the people of Rep- 
resentatives in Congress secured by section 2 of Article I. 

There remains the question whether sections 19 and 20 are an 
exeidse of the congressional authority applicable to the acts with 
which appellees are charged in the indictment Section *9 makes 
it a crime to conspire to ”mju7^ or “oppress* any citizen “in 
the free exerdse ... of any right or pri^'iege secured to him 
by the Constitution.* In Ex parte Yarbrough and in United States 
0 . Mosley, as we have seen, it was held that the right to vote in a 
congressional election is a right secured by the Constitution, and 
that a conspiracy to prevent the citizen from voting or to prevent 
the official count of his baUot when cast, is a conspiracy to in- 
jure and oppress the citizen in the free exerdse of a right secured 
by the Constitution within the meaning of section 19. In reach- 
iug this conclusion the Court found no uncertainty or ambiguity 
in the statutory language, obviously devised to protect the citi- 
zen “in the free exeidse ... of any right or privuege secured 
to him by the Constitution * and ooncemed with the ques- 
tion whether the right to participate in choosing a representative 
is so secured. Such is our function here. Conspiracy to prevent, 
the official count of a dtizen's ballot, held in United States o. 
Mosley to be a violation of section 19 in the case of a oongres- 
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sional election, is equally a conspiracy to injure and oppress the* 
dtizen when the ballots are cast in a primary election prere- 
quisite to the choice of party candidates for a congressional elec- 
tion. In both cases the right infringed is one secured by the Con- 
stitution. The injury suEered by the citizen in the exercise of the 
right is an injury which the statute describes and to which it ap- 
plies in the one case as in the other. 

The suggestion that section 19, ooncededly applicable to con- 
spiracies to deprive electors of their votes at congiessioiial elec- 
tions, is not suffideutly spedfic to be deemed applicable to pri- 
mary elections, will hardly bear examination. Section 19 speaks 
neither of elections nor of primaries. In unambiguous language 
it protects "any ri^t or privilege secured ... by the Constitu- 
tion” a phrase which as we have seen eicterds to the right of the 
voter to have bis vote counted in both the general election and 
in the primary election, where the latter is a part of the election 
machinery, as well as to numerous other constitutional rights 
which are wholly unrelated to the choice of a Hepicsentative in 
Congress: 

In the face of the broad language of the statute, we are pointed 
to no prindple of statutory construction and to no significant 
legislative hMory which coiild be thought to sanction our saying 
that the statute applies any the less to primaries than to elec- 
tions, where In one as in t^ othe** it is the same constitutional 
right which is infringed. . . . DiEerences of opinion have arisen 
as to the eEect of the primary in particular cases on the choice 
of Representatives. But we are troubled by no such doubt here. 
Hence, the right to participate through the primary in the choice 
of Representatives Congress-^ right clearly secured by the 
Gonstitution-is within the words and purpose of section 19 in 
the same manner and to the same extent as the right to vote at 
the general election. It is no extension of the criminal statute . . . 
to find a violation of it in a new method of inteiference with the 
right which its words protect. For «t is the constitutional rights 
regardless of the neth^ of interference, which is the subject of 
the statute and which in precise terms it protects from injury and 
oppression. . . « 

If a right secure by the Constitution may be infringed by the 
oornipt failure to indude the vote at a primary in tiie official 
count, it is not significant that the primary, like the voting ma- 
chine, was unknown when section 19 was adopted. Abuse of 
either may infringe the right and therefore violate section 19. . . . 
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The right of the voters at the primary to have their votes 
coimted 's, as we have stated, a right or privilege secured by the 
Constitution, and to this sectior 20 also gives protection. The al- 
leged acts of appellees were committed in the course of their per- 
formance of dudes under the Louisiana statute requiring them to 
count the ballots, to record the result of the count, and to cer- 
tify the result of the election. Misuse or power, possessed by vir- 
tue of state law and made possible only because the wrongdoer 
is clothed with the authority of state law, is action taken "under 
cobr oT state law. Here the acts of appellees infringed the con- 
stitutional right and deprived the voters of the benefit of it within 
the meaning of section 20. . . . 

Reversed. 

Mr. Chief Justice Hughes took no part in the consideration or 
decision of this case. [Doubtless this was because be bad been of 
counsel in the Newberry Case.] 

Mr. Justice Douglas (Mr. Justice Black and Mr, Justice 
Muhpht concurring with him), dissented. [They agreed with the 
majority on the constitutional question of the power of Congress 
over primaries, but thou^t the statute under whidi Classic bad 
been indicted was not sulldcntly specific to reach his acts,] 


SMITH 0. ALLWRIGHT 

S21 U.S. 649, 64 S.a 757, S8 L.Ed. 987 (1944). 

On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Fifth Qrciiit. 


Introduction 

"The grandfather dauser Efforts by legal means to e»fiude the 
Negro from voting in the Southern states have proved almost a com- 
plete failure. Ibe series of cases beglus with Guinn u. United States, 
23B U.fi, 347 (1915), wheire a unanimous Court struck down die 
‘'grandfathe'* dause” in the Oklahoma constitution. The scheme was 
thbr "No person shall be rag^tered as an Elector of this state or be 
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allowed to vote in any elecdon held bereio, Lb be able to read 
and write any section of the Gcnstitutioa of the state . . provided, 
however, that if the person or any of his ancestors had been entitled 
to vote under any fdrni of govenunent on January 1, 1866, such per- 
son could vote without having to pass the hteracy test. Ibe Court 
looked through tl^ transparency held the provision a violation 
of the Fifteenth Aruendment. 

Oklahoma proceeded to frame a new suffrage law. It said that all 
who were registered in 1914— that is, under the uncoostibitional 
scheme-remained voters, but all othczs-that is, the Negroes-must 
register between April 80 and May 11, 1910, or be perpetually dis- 
en^anchised. The Fifteenth Amendment, said Frankfurter, J., for the 
Court, "nullifies sophisticated as W6>1 as sunple-minded modes of dis* 
crimination." Lane o. Wilson, 30*^ U.S. 268 (1939). McKeynolds and 
fiuder, JJ., dissented. 

A deny of equal protection, Teias enacted, quite simply, that "in 
no event shall a Negro be eligible to participate in a Democratic 
Party primary election." "We find it uonnecessary to consider the Fif- 
teenth Ameo^ent," wrote Holmes, J„ iu holding this unconstituiional, 
"because it seems to us hard to imagine a more direct and obvious 
mfringement of the Fourteenth." Nhton o. Herndon, 278 U,S. 530 
(1927). 

The Texas legislature thereupon enacted that "Every political party 
in this state thr^gh its state executive committee shall have the power 
to prescribe the qualifications of its own members. . , The execu- 
tive oammittee of the Democratio Parly adopted a resolution that only 
whites were qualified to participate in primary elections. Again it 
was held that the state bad denied the equal protection of the laws. 
The committee acted pursuant to the statute; its dbcTimination was 
state, not private, actioo-so ran the opinion of Justice Cardoza. Nuon 
u. Condon, 286 U.S. 73 (1932). Justices McHeynolds, Van Devanter, 
Sutherland, and Butler dissented. 

The Party as a dub. Then the legislature merely kept quiet and let 
the affairs of the Democratic Party take their course. Three weeks 
after Nixon o. Condon was decided, the state Deoiociatic couventiuD 
adopted a resolution that all white dtizens qualified to vote were 
eli(^e to membership in the party. Recall that the Fourteenth 
and Fifteenth Amendments strike at action by the state, not at the 
acts of private parties. The Democratic.Party was a private club which 
limited its membenhip to whites. Without dissent the Court held that 
no cDQstitutiDnal ri^t had been denied. Grovey v. Townsend, 295 
U.S. 45(1935),per‘^aobcrts, J. 

The Classic Case cast a 1(^ shadow on the theory of Crovey o. 
Townsend. If, as Classic held, a primary to choose a Senator or Rep- 
reseutative is a part of a congressional election, did it not follow that 
a ‘private dub" which Vas employed by the state to perform this 
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function was actually an agent of tlie state, so that its eicclusion of 
Negroes resulted in th^ denial of u federal right? That was the ques< 
tion presented in a fourth Texas casei, Smith v. AUwilght. 

Opinion 

Mr. Justice Ried delivered the opinion of the Court 

This writ of certiorari brings here for review a claim for dam- 
ages in the sum of $5000 on the part of petitioner, a Negro citi- 
zen of the 48di piednct of Harris county, Tex., for the refusal 
of respondents, election and associate election judges respectively 
of that precinct, to give petitioner a ballot or to permit him to 
cast a ^lot in the primary election of > July 27, 1940, for the 
nomination of Democratic candidates for the United States Sen- 
ate and House of Representatives, and governor and other state 
officers. The refusal is alleged to have b^n solely because of the 
race and color of the proposed voter. 

The actions of respondents are said to violate sections 31 and 
43 of Title 3 of the United States Code, in that petitioner xyas de- 
prived of rights secured by sections 2 and 4 of Article I and the 
Fourteenth, Fifteenth, and Seventeenth Amendments to the 
United States Constitution. . * . 

The state of Texas by its constiiution and statutes pm\7de$ that 
every person, if certain other requirements are met which are 
not here in issue, qualified by residence In the district or county 
“shall be deemed a qualified elector.” Primary elections for 
United States Senators, Congressmen, and state officers are pro- 
vided for by chapters 12 and 13 of the stetuies. Under these chap- 
ters, the Democratic Party was required to bold the primary 
which was the occasion of the alleged wrong to petitioner. . . . 
These nominations are to he made by the qualifi^ voters of the 
party. . . . 

The Democratic Party on May 24^ 1932, in a state convention 
adopted the following resolution, which has not since been 
“amended, abrogated, annulled or avoided”i “Be it resolved that 
all white dtizens of the state of Texas who are qualified to vote 
under the Constitution and laws of the state shall be eligible to 
membership in the Democratic Party and, ^ such, entitled to 
participate in its deliberations,” It was by virtue of this resolu- 
tion that the respondents refused to permit the petitioner to vote. 

Texas is free to conduct her elections and limit her electorate 
ns she may deem wise^ save only as hep action may be affected 
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by the prohibitions of the United States Constitution or in con- 
flict with powers delegated to and exercised by the natioral gov- 
emment. The Fourteenth Amendment forbids a state from mak- 
ing or enfordng any law which abridges the privileges or im- 
munities of citizens of the United States and the Fifteenth 
Amendment specifically interdicts any denial or abridgement by 
a state of the ri^t of citizens to vote on account of colors Re- 
spondents appeared in the district court and the dicuit court of 
appeals and defended on the ground that the Democratic Party 
of Texas is a voluntary organization with members banded to- 
gether for the purpose of selecting individuals of the group rep- 
resenting the common political beliefs as candidates in the gen- 
eral electioiL As such a voluntary organization) it was claimed) 
the Democratic Party is to select its own membership and 
limit to whites participation in the party primary. Such action, 
the answer asserted) does not violate the Fourteenth) Fifteenth) 
or Seventeenth Amendment as officers of government cannot'be 
chosen at primaria and the Amendments are aipplicable only to 
general elections where governmental officers are actually elected. 
Primaries, it is said, are political party aSdrS) handled by party, 
not governmental, officers. . . . 

The right of a Negro to vote in the Texas primary has been 
considered heretofore by this Court [Here follows a review of 
Nixon o. Herndon and Nixon u* Condon, mentioned in the Intro- 
duction.] 

In Grovey o. Townsend, this Court had before it another suit 
for damages for the refusal in a primary of a county deck, a 
Texas officer with only pubhc functions to perform, to fnn^ 
petitioner, a Negro, an absentee ballot. The refusal was- solely on 
the ground of race. This case difered from Nxon t). Oondrm in 
that a state com'ention of the Democratic Party had passed the 
resolution of May 24, 1902, hereinbefore quoted. It was decided 
that the determination by the state convention of the tnember* 
ship of the Democratic j^rty made a significant change from a 
determination by the executive committee. The former was party 
action, voluntary in character. The latter, as had been held in 
the Condoi'* Case, was action by authority of the state. The man- 
agers of the prima/y election were therefore declared not to be 
state officials in su^ sense that their action was state action. A 
state convention of a party was said not to be an organ of ibe 
state. This Court went on to announce that to deny a vote in a 
primary was a mere refusal of party membership with which "the 
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state Deed have no conoem,” ^dle for a state to deny a vote in a 
general electior oo the ground of race or oobr violated the Con- 
stitution. Consequently, there was found no ground for holding 
that the county derk's refusal of a ballot because of racial in- 
eligibility for party membership denied fhe petitioner any ligm 
under the Fourteenth or Fifteenth ^mendinents. 

Since Grovey «. Townsend and prior to the present suit^ no 
case from Texas involving primary elections has bean before this 
Court We did dedde, however. United States v. Classic, We 
there held that section 4 of Article I of the Constitution autho^*- 
ized Congress to regulate primary as w^ll as general elections, 
"where the primary is by law made an integral part of the elec- 
tion macbineiy " ^nsequently, in the Classic Case, we upheld 
the applicability to frauds in a Louisiana primary of sections 19 
and ^ of the Criminal Code, Hiereby corrupt acts of election 
officers were subjected to congressional sanctions because that 
body had power to protect rights of fedora! suffrage secured by 
the Constitution in pnxnary as in general elections. This deci- 
sion depended, too, on the determination that under the Louisi- 
ana statutes the primary was a part of the piocedme for choice 
of federal officials. By this dcc»sjoQ the doubt as to whether or 
not such primaries were a part of "elections’' sulqect to federal 
control, which had remained unanswered sincfi Newberry u. 
United States, was erased. The Nixon Cases were decided under 
the equal protection daose of die Fourteenth Amendment with- 
out Q determination of the status of the primary a$ a part of the 
electeTal process. The exclusion of Negroes from the primaries by 
action of the state was held invalid u^er that Amei^ment The 
fusing by the Classic Case of the primary and general elections 
into a sin^e instrumeitolity for dioice of officers has a deSinite 
bearing on the permissibility under the Constitution of excluding 
Negroes from primaries. is not to say that the Classic Case 
cuts directly into the rationale of Grovey v. Townsend. This lat- 
ter case \vds not mentioned in the opinion, Classic bears upon 
Grovey o. Townsend not because exclusion of Negroes from 
primaries is any more or less state action by reason of the unitary 
character of the electoral process but because fhe recognition of 
the place of the primary in the electoral scheme makes clear that 
state delegation to a party of the power to fix the qualifications 
of primary elections is delegation of a state function that may 
make the party’s action the action of the state. When Grovey o. 
Townsend was written, the Court lookdd upon the denial a 
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vote a primaiy as a mere refusal hy a party of party member- 
ship. As the Louisiana statutes for holding primaries are 
sin^ar to those of Texas, our ruling in Classic as to the unitary 
character of the electoral process c^s for a re-examinatiou as to 
^vhethe^ or not the exclusion of Negroes from a Texas party pri- 
mary was state action. . . . 

It may now be taken as a postulate that tiie right to vote in 
such a primary for the nomination of candidates without dis- 
crimination by the state, like the right to vote in a general elec- 
tion, is a riglit secured by the Constitution. By the terms of the 
Fifteenth Amendment that right may not be abridged by any 
state on account of race. Under our Constitution the great privi- 
lege of the ballot may not be denied a man by the state because 
of his color. 

We are thus brought to an examination of the qualifications for 
DemociaUc primary electors in Texas, to determine whether state 
action or private action has excluded Negroes from participation. 
... [It appears that Texas legislation makes the parry primary 
an integral and vital part of the scheme of elections,] 

We think that this statutory system for the selection of party 
nominees for inolusion on the generaj election ballot makes the 
party which is lequired to follow these legislative directions an 
agency of the suite in so far as it determines the participants in a 
primary election. The party takes its character as a state agency 
from tW duties imposed upon it by state statutes; the duties do 
not become matters of private law because they are performed 
by a political party. ... If the state requires a certain electoral 
procedure, prescribes a general election ballot made up of party 
nominees so chosen and limits the choice of the electorate in 
general elections for state offices, practically speakif^g, to those 
whose names appear on such a ballot, it endorses, adopts and 
enforces the discrimination against Negroes, practiced by a party 
entrusted by Texas law with tbe determination of the qualifica- 
tions of participants in the primary. This ^ state action within 
the meaning of the Fifteenth Amendment Cuinii v» United 
States, 238 U.S, 347, 362. 

The United States is a constitutional democracy. Its organic 
law grants to all citizens a right to participate in the choice of 
eiect^ officials without restrktion by any state because of race. 
This grant to the people of the opportunity for choice Is not to 
ha nullified by a state through casting its electoral process in a 
form which permits a ptivate organization to practice racial dis- 
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cnminatlon in the election. OnistitutioDal rights would be of 
little value if they could be thus iDdirectly denied. Lane o. Wil- 
son, 307 U,S. 268,275, 

privflege of membership in a party nay be, as this Court 
said in Grovey v. Townsend, no concern of a state. But when, as 
here, that privilege is also the essential qualification for voting 
in a p-'inaiy to select nominees for a general election, the state 
makes the action of the party tiie action of the state. In reaching 
this conclusion we are not unmindful of the desirability of con- 
tinuity of decision in constitutional questions, However, when 
convinced of former error, this Court has never felt constrained 
to follow precedent In conatihitional questions, where collection 
depends upon amendment and not upon legislative action this 
Court throughout its history has fredy exercised its power to 
re-examiue the basis of its constitutional decisions. This has long 
been accepted practice, and this practice has continned to this 
day. This is particularly true when the decision believed er- 
roneous is the application of a constitutional principle rather than 
an mterpretation of the Constitution to extract the principle it- 
self. .dcre we are applying, eontraiy to the recent decision in 
Grovey v, Townseni the weli-estabiisbed principle of the Fif- 
teenth Amendment, forbidding the abridgment by a state of a 
citizen’s right to vote. Grovey v, Townsend is overruled. 

judgment reversed 

Mr. Justice ^RANUUHTEn concurs in the result 

Mr. Justice Roberts dissented. . . . 

Comment 

We have observed a connection with Noiria 0. Alabama, 294 U.S. 
587 (1935), how the law of the Constitution entitles the Negro to o 
Jury from which members of his race have not been systematically 
excluded, and the decisions discussed above have elaborated the propo- 
sition that the GonstitntioQ foibids "sophisticated as well as simple- 
mloded modes of discriminatian* in dections. A number of oAer 
aspects of racial discriinination have been clmenged before the 
Supreme Court ® 

Public education. Missouri ex rel Cakes v. Canada, 305 U.5. 337 
(1038), is the leading case on the equal protection of the laws as applied 
to public education. Missouri maintains the policy of radal segregation 
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in its public educutianal system. It has established Eiinooln Umversity 
for its Negro dtlzens; the Univenity of Miss<xiii 1$ closed to them. 
Gaines, a graduate of Lincoln, appM for admission to the University 
o£ Missouri law school Lincoln ^eied no professional instniction in 
law. Missouri legislation authorized the payment of tuitiou fees **for 
the attendance of Negro residents ... at the university of any nd- 
jiaceot state. . . ” The Court, spealdng through Chief Justice Hughes 
(MeReynolds and Buder, J)., dissenting), hekl that this did not satisfy 
the cammand of die ConstitutioDt 

Here, petitioner's right was a personal one, It was os an in- 
dividual that he was entitled to the equal protection of the laws, 
and the state was bound to furnish him within its borders facili- 
ties for legal education substantially equal to those which the 
state there afforded for persons of the white race, whether or not 
other Negroes sought the same opportunity. 

This view has been reaffirmed in Sipuel v. Board of Regents of Uni- 
versity of Oklahoma, 68 S.Ct. 299 (1^8): the state must provide pnh 
fessional education for a Negro no kss than for a white resident, and 
“provide it as soon as it does for applicants of any other group.** 
Residential segregation. Buchanan o. Warley, 245 U.5. 60 (1617), 
struck down an oididance of LouisviDe, Ey., which forbade Negroes 
to move into any block wherein the greater number of houses were 
occupied by whites, and vice versa, The ordinance was challenged by 
a white owner who desired to convey a lot to a Negro, which my 
explain why the Court held it mvalid as a taking of the 0WDer*8 prop- 
erty without due process of law, rather than as a denial of equal pro- 
tection to Negroes. New Orleaus had a similar enactment which for- 
bade Negroes to reside m a white area without the written oonsent of 
a majority of the white residents, and vice versa. This vm invalidated 
In a per rtiriem opinion, “ou the authority of Buchanan o. Warley." 
Hannon D. Tyler, 273 U.S. 668 (1627). These were cases of discrimi- 
nation by govmnmentaJ action. But what if Individual owners in a 
neighborhood agree among themselves to a restrictive Dovenant 
wh^by each binds himself to all other owners not to alienate his 
property to a Negro? ’n Corrigan o. Buckley, 271 U,S. 323 (1926), 
the inferior courts hod enforced such a covenant, and the Supreme 
Court dismissed the appeal because the questions raised lacked "any 
substantial quality or color of merit.’* The Court repeated what bad 
been said years before, that “the prohibitioiis of the Fourteenth Amend- 
ment have referend to state action exclusively, and not to any action 
of private individuals.' “ On soveral occaskms the Court declined to 
consider similar cases, though in 1645 two Jnsticcs-Murphy and Rut- 
ledge-indicated that they were prepared to re-examine the question. 
May V. Burgess, 325 U5.*868. 
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Does not govemmeDt itseU participate in racial discrimination when 
it lends the aid of its courts to eofarce restrictive covenoiits by injunc- 
tionP Consider, too^ what effect should be given to the provision of the 
Civil Bights of 1B66, now 8 U.S.C. sec. 42, that 

All citizens of the United States shall have the same ri^t, in 
every State and Territoiy, as is enjoyed by white citizens hereof 
fn inherit, purchase, iea^, sell, hold, and convey real and per* 
sonalpiop^. 

These and other legal issues as to the enforceability of restrictive 
covenants were canied up and argued before the Supreme Court 
throughout Joimoiy 15 and 16^ 1948. In Kraemer o. Shelley, 35S Mo. 
814 (1946), the Missouri court had unanimously sustained a restrictive 
covenant against Negroes. A month later the Michigan court readied 
the same conclusion. v, McGhee, 316 Mich. 614 (1947). In Hurd 
0. Hodge and Urdolo o. Hodge, 162 F.(2d) 233 (1947), the Court of 
Appeals declared that the validity of restrictive covenants had long 
settled law in the District of Columbia-though one of the three 
judges filed a dissent which was both acute and powerful. These were 
the cases which were argued together before the Supreme Court. 
On May 3, 1948, Mr. Chief Justice Vinson delivered the Court’s judg* 
ment, and from that moment restrictive covenants based on race or 
oobr became unenforceable. The" states, he concluded, denied the 
equal protection of the laws when by their courts they forced such 
private agreements. And as to the District of Columbia, although tho 
equal protection clause of the Fourteenth Amendment is not there 
operative, yet the provision of the Gvil Bights Act quoted above, and 
also '"the public policy of the United States,** which is inspirod by the 
spirit of i^ording equal protecticn regardless of race or color, fo^ade 
the enforoeinent of such restrictive covenants In the Nation’s capital 
Various recent developments illuminate for public scnitiny the posi- 
tion of minorities within our coDstitutiooal system. One major fact is 
that the United States has embraced the principles e^rpres^ in the 
United Nations Charter, including **univej5al respect for, and ob- 
servance of, humati rights and fundament^ fieedoma for all without 
distinction as to race, sex, language, or religion.'’ Ait. 55 of the Charter. 
Another is the appearance of the challenging Report of the Presidents 
Committee on Civil Ri^its, CovernmeDt Printing Office, Washington 
(1947). As we oonsider anCNv the quality of the liberty actually made 
secure throughout the United States, the world looks on and compares 
our aduevements with the pretensions of a competing system. “The 
United States is not so strong, the final triumph of the democratic ideal 
is not so inevitable that ^ve can igDOre*what the world thinks of us or 
our record.*’ Raporf, p. 148. 
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We the People of the United States, in Order to form a more per- 
fect Union, estaWish Justice, insure domestfc Tranqiiflit/, pro- 
vide for the common defence, promote the general Welfare, and 
secure the Blessings of Liberty to ourselves and our Posterity, 
do ordain and establish this CoNmnmox for the United States 
of America. 

abucle 1. 

Section, I All legislative Powers herein granted shall be vested 
in a Congress of the United States, which shall consist of a Senate 
and House of Representatives. 

Section. 2 . [l.I The House of Representatives shall be composed 
of Memben chosen every second Year by the People of the several 
States, and the Electors in each State shall have the Qualifications 
requisite for Electors of the most numerous Branch of the State Leg- 
islature. 

[2,1 No Person shall he a Representative who shall not have at- 
tained to the Age of twenty five Years, and been seven Years a 
Citizen of the Udted States, and who shall not, when elected, be an 
Inhabitant of that State in which he shall be chosen. 

[3.1 Representatives and direct Taxes shall be apportioned among 
the several States which may be Included within this Union, accord- 
ing to their respective Numl^, which shall be determined adding 
to the whale Number of free Persons, including those bound to 
Service for a Tenn of Years, and exdu^ Inoians not taxed, three 
fifths of all other Persons. [See Amendment XIV.] The actual Enumer- 
ation shall be made within three Years after the first Meeting of the 
Congress of the United States, and within evezy subsequent Term of 
ten Yean, in such Manner as they shall by Law direct, Hvo Number 
437 
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of Representatives shall not exceed one for eveiy thirty Thousand, 
but each State shall have at Least one Representative; and mdl such 
emimeintloD shall be made, the State of Ne^ Hampshire shall be en- 
trded to (huse three, hlassachusetts ei^t, Rhodo Island and Provi- 
deooe Plantations one, Connecticut five^ New-Yod: sis, New Jersey 
four, Fenosylviinia ei^t, Delaware one, Maryland six, Viigmia ten, 
Koi^ CaiojiDa £ve, South Carolina five, and Georgia three. 

[4.] When vacandes happen in the RepresentatioQ from any State, 
the Executive Authority th^of shall issue Writs of Election to fill 
such Vacandes. 

[5.] The House of Representatives shall chuse their Speaker and 
other Officers; and shall have the sole Power of Impeachment. 

Section. 8 . [1.] The Senate of the United States shall be com- 
posed of two Senators hrom each State, chosen by the Legislature 
thereof, for six Years; and each Senator shall have one Vote. [See 
Amendment XVII.] 

[2,] Immediately after they shall be assembled in Consequence 
of the first Elecdon, they shall be divided os equally as may be into 
three Classes. The Seats of the Senators of the first Class shall be 
vacated at (he E^qniution of the second Year> of the second Class at 
the Expiration of fourth Year, and of the third Class at the Eq^ira- 
Hon of the sixth Year, so that one third may be chosen every secood 
Year; and if Vacancies happen by Resignation, or otherwise, during 
the Recess of the Legislature of any State, the Executive thereof 
may make tumporaiy Appointments until tbc next Meeting of the 
Lei^ature, which shall then fill such Vacancies. 

[3.] No Feison shall be a Senator who shall not have attained 
to the Age of thirty Years, and been nine YeaiS a Citizen of the 
United States, and who shall not, when elected, ba on Inhabitant of 
that State for wbidi he sbaR be chosen. 

[4.] The Vice President of the United States shall be President 
of the Senate, hut shall have no Vote, unless they be equally divided. 

[5.] The Senate shall chuse their other Officers, and also a Presi- 
dent pro tempore, in the Absence of the Vice President, or when he 
shall exercise the Office of President of the United States. 

[6.] The Senate shall have the sole Power to try all Impeach- 
ments. When sitting for that Purpose, they shall be on Oath or Afflima- 
tion. When the Preddeat of the Unit^ States is tried, the Chief 
Justice shall preside: And no Person shall be convicted without the 
CoDcurresiDe of (wo thirds of the Members present 

[7.1 JiKlgment id Cases of Impeach-nent shall not extend further 
fh^ to removal hum Office, and disqualificatiim to hold and enjoy 
any Office of hooof, TYust or Profit under the United States; but the 
P!aky convicted shall nevertheless be liable and subject to Indiet- 
ment, Trial, Judgment and Punishment, according to Law. 



CONSTITUTION OF THE UNITED STATES ^ 439 

Sbciidn. 4. [1.] The Times, Places md Manner of holding Elec- 
tions for Senators and Representatives, shall he prescribed In each 
State by the Legislatiire thereof} but the Congress may at any time 
by Law make or alter such Regulationa, except as to the Places of 
chusing SenatorSi 

[2.] The Congress shall assemble at least once in every Year, and 
su^ Meeting shall be on the first Monday in December, unless they 
shall by Law appoint a different Day> [See Amendment 

Section. 5. [1.] Each House shall be the Judge of the Electfans, 
Retunis and Qualifications of its own Members, and a Majority of 
each shall constitute a Quotum to do Business; but a smallec Num- 
ber may adjourn bom day to day, and may be authorized to compel 
the attendance of absent Memb^, in mtk Manner, and under such 
Penalties as each House may provide. 

[2.] Each Hoose may determine the Rules of its Proceedings, 
punish its Members for Disorderiy B^Wour, a>id, with (he Con- 
cuirenoe of two thirds, expel a Member. 

[3.) Each House shall keep a Journal of Ks Proceedings, and 
bom time to time publish the same, excepting such Parts as may 
in their Judgment require Secrecy; and the Yeas and Nays of the 
Members of either House on any question shall, at the Desire of one 
fifi ^ those Present, be entered on the Journal. 

[4.] Neither House, during the Session of Congress, shall, with- 
out the Consent of die other, adjourn for more than three days, nor 
to any other Place than that in which the two Houses shall be sit- 
ting. 

&cnoN, 6. ILI The Senators and Representatives shall receive 
a Compensation for their Services, to be ascertained by Law, and paid 
out of the Treasury of the United States. They shall in aB Cases, ex- 
cept Treason, Felmy.and Breach of the Peace, be privileged from 
Arrest dining their Attendance at the Session of their respective 
Houses, and in going to and retuming from the same; and for any 
Speech or Debate m efifter House, they shall not be questioned m any 
odier Placei 

[2.] No Senator or Repiesentative shall, during tile Time for 
whidi he was elected, be appointed to any civil Office under the 
Authority of the United States, which shall have been created, oi the 
Emoluments whereof shah have beeo encreased during such time; 
and no Person holding any Office under tbe United States, shall be a 
member of either House during bis ContiDuance In Office. 

Sectiox. 7. [1.] All Bills for raising Revenue shall originate ip 
the House of Bepresentatives; hut the Senate mJy propose or concur 
with Amendments as on other Bills. * 

[1] Every Bill whkh riiali have passed the House of Representa- 
tives and the Senate, shall, before It become a Law, be presented to 
the President of the United States; If he 'approve he shall sign it, 
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but if not he shall return it, with his ObjectioDs to that House in which 
it shall have originated, who shall enter the Objections at large on 
tbdr Journal, and proceed to reconsider it. If after such Reconsidera- 
tion two thii^ of that House shall agree to pass the Bill, it shall be 
sent, together with the Cbjectinns, to the otfier House, by which it 
shall likewise he reconsidered, and If approved by two thirds of that 
House, it shall become a Law. But in all such Cases the Votes of 
both Houses sbaB be detemiined by yeas and Nays, and die Names 
of the Persons voting for and against the Bill shall be entered on the 
Journal of each House respectiveV^ H any Bill shah not be returned 
by the President within ten Days (Sundays excqMed) after it shall 
have been presented to him, the same shall be a Law, in like Man- 
ner os if he had signed It, unless the Congress by thdr Adjoununent 
prevent its Hetmn, in which Cose it shall not be a Law. 

I3J Every Order, Resolution, or Vote to which the Concurrence 
of the Senate and House of Representatives may he necessoiy (except 
on a question of Adjourpment) shall be presented to the President of 
the United States; and before the same shall take Effect, shall be 
approved by him, or being disapproved by him, shall be icpassed by 
two Uiirds ^ die Senate and House of Representatives, according to 
the Rules and Limitations prescribed in the Case of a Bill. 

SEcnoN. 8. The Congress shall have Power [l-I To lay and cat- 
lect Taxes, Duties. Imposts and Excises, to pay the Debts and pro- 
vide for the common Defence and general Welfare of the United 
States; but all Dubes, Imposts and Excises shall be unifonn through' 
out the United States; 

[2.] To borrow Moaey on the credit of the United States; 

[3.] To regulate Commerce with foreign Nations, and among the 
several States, and with the Indian Tribes; 

(4.1 To establish an uniform Rule of Naturalisition, and mA* 
form Laws on the subject of Bankruptcies throughout the United 
States; 

[5.] To coin Money, regulate the Value thereof, and of foreign 
Coin, and fix the Standard of Weights and Measures; 

[6.] To provide for the Punishment of couuterfeiting the Securi- 
ties and current Coin of the United States; 

[7.J To establish Post Offices and post Rofids; 

[8.] To promote the Progress of Science and useful Arts, by se- 
curing £pr hmited Times b Authors and Inveobrs the exclusive Right 
to thfiii leapective Writings and IXscoveries; 

[9.J To cansdtuto Tribunals inferior to the supreme Court; 

[10,] To define and punisl^ Piracies and Felonies committed on 
the hl^ Seas, and Offences against the Law of Nations; 

[II,] To declare War, grant Letters of Maique and Lleprisal, and 
make Eblcs concerning CaiAures on Land and Water; 
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[12.] To raise and support Aimies, but no Appropriation of 
Money to that Use shall be a longer Tenn than two Yeaff; 

[ j To provide and maintain a Navy; 

[14.] To make Rules for the Goveniment and Eegulation of the 
land and naval Forces; 

115.] To provide iof calling forth, the Mdltla to execute the Laws 
of the Union, suppress Insurrections and repel Invasions; 

[16.] To pTO^e for organizing, arming, and disdplinmg, the 
Mfllda, and for governing such Fart of them as may be employed in 
the Service of the United States, reserving to the Stales respecdv^y, 
the Appointment of the Officers, and the Authority of training the 
Militia aoooiding to the discipline prescribed by Congress; 

[17.] To exercise exclusive Legislation in all Cases ^stsoever, 
ove*- such DistiicC (not exceeding ten Miles square) as may, by Ces- 
sion of particular States, and the Acceptance of Congress, become 
the Seat of the Goveniment of the United States, and to exerdse 
like Authority over all Places puidmed by the Consent of the Leg- 
islature of the State in which the same shall be, for the Erection ^ 
Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; 
-And 

[18.] To. make all Laws which shall be necessary and proper for 
carrying into Ezecnllon the fbregcnDg Powers, and all Powers 
vested by this ConstitutiOD in the Goveniment of the United States, 
or in wiy Department or Officer thereof. 

Sccnox. 9. [L] Ihe Migration or Importation of such Persons 
as any of the States now existing shall think proper to admit, shall 
not be prohibited by the Congress prior to the Year one thousand 
eight hundred and dght, but a Tax or duty may be imposed on such 
Importation, not exceeding ten dollars for each Pexsou. 

\2.] The Privilege of the Writ of Habeas Corpus shall not be 
suspended, unless when in Coses ol Rebellioc or Invasion the public 
Safety may require it 

[34 No Bill of Attainder or ex post facto Law shall he passed, 

[ 4 .] No Capitation, or other direct. Tax shall be laid, unless In 
Pioportion to the Census or Enumeiatian herein before directed to 
be taken. [See Amendment XVI.] 

[5.] No Tax or Duty shall be bid on Articled exported horn any 
State. 

[6.] No Preference diall be given by any Regubtion of Commerce 
or Revenue to the Porta of one State over those of anodier: nor shall 
Vessels bound to, or from, one State, be obbged to enter, clear, or pay 
Duties in another. ^ 

[7.] No Money shall be drawn drom the Tnsasuiy, but in Con- 
sequence of Appropriations made by Law; and a regubr Statement 
and Account of the Receipts and Expenditures of all public Money 
shall be pubUsbed from tune to time. * 
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[&] No Title oi Nobilitjr shall he granted by the United States: 
And na Feisozi holding any Office of or Trust under them, shall, 
without the Consent ^ the Congress, accept of any present, Emolu- 
ment, Office, or Title, any kind whatever, from any King, Prince, 
or foreign State. 

SBcnoN. 10. [1.] No State shall enter into any Treaty, Alliance, 
or Coofederatian; grant Letters of Marque and Reprisal; coin Money; 
emit Bills of Gre^t; make any Thing but gold and silver Coin a Ten- 
der in Payment of Debts; pass any Bill of Attainder, ei post facto 
Law, or Law impairing the OblJgatioQ of Contracts, or grant any 
Title of Nobility. 

[2.] No State shall, without the Consent of the Congress, lay any 
Imposts or Duties on Imports or Exports, except what may be abso- 
lutely necessary for executing its Inspection Laws: and the net Produce 
of all Duties and Imposts, laid by any State on Imports o' Expo^ 
shall be for the Use of the Treasury of the United States; and all such 
Laws shall be subject to the Revision and Controul of the Congress. 

[3.1 No State shall, without the Consent of Congress, lay any 
Duty of Tannage, keep Troops, or Ships of War in time of Peace, 
enter into any Agreement or Compact with another State, or with a 
foreign Power, or engage in War, unless actually invaded, or in such 
Imminent Danger as will lOt admit of delay. 

anncLZ E. 

Section. 1. [1.] The executive Power shall he vested in a Fresd* 
dent of the United States of America. He shall bold his Office during 
the Tenn of four Years, and, together with the Vice President, chosen 
for the same Term, be elected, as follows 

[2.] Each State shall appoint, in such Manner as the Legislature 
thereof may direct, a Numbv of Elactois, equal to the whole Num- 
ber of Senators and '\epresenUtives to which the Stake may be entitled 
in the Congress: but no Senator or Representative, or Peison holding 
on Office of Trust or Profit under the United States, shall be appointed 
an Elector. 

[3.1 The Electon shall meet in their respective States, and vote by 
Ballot for two Persons, of whom one at least shall not be on In- 
habitant of the same State with themselves. And they shall make a 
List of all the Persons voted for, and of the NmnbCT of Votes for 
each; which List they shall sign and certify, and transmit sealed to 
the Seat of the Government of the United States, directed to the 
President of the SeiAte. The President of the Senate shall, in the 
Presence of the Senate and House of Hepiesentatives, open all the 
Certificates, and the Votes shall then be counted. The Person hav- 
ing the greatest Number of Votes shall be the Fiesidect, if such Num- 
ber be a Majority of the Wbole Number of Electors appointed; and 
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if there be more then one who have such Majority, and have an equal 
Number of Votes, then the House of Represeotatives shall imm^ 
otely chuse by Baflot one of them for IVesident; and if no Person have 
a Majority, then fbm the five hipest on the IJst the said House shall 
in like Manner chuse the President. But in chusing the President, the 
Votes shall he taken by States, the Representation from each State 
having one Vote; A quorum for this Purpose shaU consist of a Meio- 
ber or Members from two thirds of the States, and a Majority of all 
the States shall be necessary to a Choice. In every Case, aHer the 
Choice of the President, the Person havvng the greatest Number of 
Votes of the Electors shall be the Vice President But if there should 
remain two or more who have equal Votes, the Senate shaU chuse 
from them by Ballot the Vice PresideDt. [See Amendments XII and 
XX.1 

[4.] The Congress may determine the Time of chusing the Elect- 
ora, and the Day on whi^ they shall give their Votes; which Day 
shall bo the same throughout the United States. 

[5.] No Person except a natural bom CitizeD, or a Citizen of the 
United States, at the time of the Adoption of this Constitution, shall 
be eligible to the Office of President; neither shall any Person be 
eligible to that Office who shall not have attained to the Age of thirty 
five Years, and been fourteen Years a Resident within the United 
States. 

[6.] In Case of the Removal of the Preddenl; from Office, or of his 
leath. Resignation, or Inability to discharge the Puweis and Duties 
of the said Office, the Same shall devolve on the Vice President, and 
the Congress may by Law provide for the Case of Removal, Death, 
Resignation, or Inability, both of the President and Vice F^dent, 
declaring what Officer shall then act as President, and such Officer 
shall act accordingly, until the Disability be removed, or a Fresident 
shall be elected. [See Amendment XX.] 

[7.] The Fresident shall, at stated Times, receive for hia Services, 
a Compensation, which shall neither be encreased nor diminished 
doling the Period for whidi he shall have been elected, and he shall 
not reoeh'e within that Period any other Emolument from tho United 
States, or any of them. 

[8.] Before he enter on the Execution of his Office, he shall take 
the fallowing Oath or Affinnatioai-T do soleranly swear (or afiSnn) 
that I will LdthfuUy execute the Office of Fiesi^t of the United 
States, and will to the best of my Ability, preserve, protect and de- 
fend the Constitution of the Unilrf States." 

Section. 2, [1.] The President shall be Commander in Chief 
of die Amy and Navy of the United States, and of the Militia of the 
several States, when called into the actual Service of the United 
States; he may require the Opinion, in writing, of the principal 
Officer in each of the executive Departmkts, upon any Subject le- 
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lating to dio Duties cH their respective Offices, and he shall have 
Power to grant Reprieves and Paidons for Offences against tbe United 
States, sscept M Cases of Impeachment 

[2.] He shall have Power, by and with the Advice and Consent 
of the Senate, to male Treaties, provided two thirds of the Senators 
present concur; and he shall nominate, and by and with the Advice 
and Consent oif the Senate, shall appoint Ambassadors, other public 
Kinisten and Consuls, Judges of the supreme Court, and all other 
Officers of the United States, whose Appointments are not herein 
otherwise provided far, and whiiii shall be sstablished by Law: but 
the Congress may by Law vest tbe Appointment of such mTerior 
Officers, as they think proper, in tlie Pr^ident alaoa, in the Courts 
of Law, or in the Heads of Departments. 

[3,] The President shall have Power to up all Vacancies that 
may happen during the Beoess of the Senate, by grontiiig Commissdocis 
which shall expire at the End of their next Session. 

Section. 3. He shall faom time to tune give to the Congress In* 
formation of the State of the Union, and recommend to their Con- 
sideratioa sudi Measures as he shall judge neoessary and expedient; 
he may, on extraordinary Occasions, convene both Houses, or either 
of them, and in Case of Disagreement between them, wilh Respect 
to the Time of AdjoammeiLt, he may adjourn them to such Hme 
as he shall think proper; he shall receive Ambassadors and other 
public Ministers; be shall tale Care that the Laws be faithfully ex- 
ecute^ and shall Commission aU the Officers of the United States. 

Sectiouk. 4. The IVesidenl:, Vice President and all civil Officers 
of the United States, shall he removed from Office on Impeachment 
f^, and Conviction of, Treason, firibeiy, or other high Crimes and 
Misdemeanors, 

ABTicu: m. 

SEcnoN, 1. The judicial Power of the United States, shall be 
vested in one supreme Court, and in sudb inferior Courts as the 
Congress may from time to time ordain and establish. The Judges, 
both of the supreme and inferior Courts, shall hold their Offices dur- 
ing good Behaviour, and shall, at stated Times, receive for their Serv- 
ices, a Compensation, whkh shall not be diminisbed during their Gon- 
tinuanoe in Office. 

Section. 2. [1.] The judicial Power shall eoctend to all Cases, in 
Law and Equity, artsing under this Constitution, tbe Laws of tbe 
United States, and Tieaiies made, or which sbaU be made, under 
their Authority;^ ^ Cases affecting Ambassadors, other public 
Minlsteis and Oonsnls;— to all CiKes of admiralty and maritime Juiis- 
dictiani-to Controversies to which the United States shall be a Vuiyi 
-to Gontroveisies between two or more Statesj-between a State 
and Citizens of another State; [See Amendment XI.]-between Citi* 
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zens of different States, -between Citizens of tbe same State claiimDg 
Lands under Grants of different States, and between a State, or the 
Citizens thereof, and foreign States, Citizens or Subjects. 

[2.] In all Cases affecting Ambassadors, other pubhc Ministers 
and Consuls, and those in wMch^a State shall be Party, the supreme 
Court shall have original Jurisdiction. In all the other Cases before 
mentioned, the supreme Court shall have appellate Juiisdlctioo, both 
as to Low and Fact, with such £zcq>tion5, and under such Regula- 
tions as the Congress shall make. 

13.] The Trial of aH Crtafis, eicept in Cases of Impeachment, 
sh^ be by Jury; and such Trial shall be held in the State where 
the said Crimes shall have been cammitted; bfut when not committed 
within any Suite, the Trial shall be at su^ .?lace or Places a& the 
Congress may by Law have directed. 

Seciiok, k [1.] Treason against the United States, shall con- 
sist only in levying Wax agaii^ them, or in adhering to their Enemies, 
giving them Aid and Comfort. No Person shall be convicted of Trea- 
son unless on the Testimony of two Witnesses to tbe same overt Act, 
or on Confession in open Court 

]2.] The Congress diaH have Power to declare the PumahmeDt 
of Treason, but no Attainder of Treason shall work Corruption of 
Blood, or Forfeiture except during ffie Life of the Penon attainted. 

ABTICLE XV. 

Sccnoi7. 1. Full Faith and Credit shall be given in each State 
to the public Acts, Records, and judicial Proceedings of every other 
State. And the Congress may by general Laws prescribe the Manner 
in which such Acta, Records and Prooeediugs shall be proved, and 
the Effect thereof. 

SEcmotr. 2. [IJ The Gtizens of each State shall be entitled to 
all ?iivileges and Immunities of Citizens in the several States. 

[2.] A Person charged m any State with Treason, Fehmy, or 
other Crime, who shall flee £rom Justice, and be found in another 
State, shall on Demand of the executive Authority of the Stale from 
which he fled, be delivered up, to be removed to the State having 
Jurisdiction of the Crime. 

[3.] No Person held to Service or Labour in one State, under 
the Laws thereof, escaping into another, shall, in Consequence of any 
Law or Regulation ther^, be discharged from such Service or Labour, 
but shall be delivered up on Claim of the Party jio whom such Seivioe 
or Labour may be due. , 

SEcnopr. 3. [IJ New States may be admitted by the Congress 
into this Union,' but no new State shall be formed or erected within 
the Jurisdiction of any other State; nor any State be formed by die 
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Jimcdon of two or morfi States, or Farta of States, without the Conseut 
of the Legislatures of the States concerned as as of the Congress. 

[2.] Tbe Congress, shall have Power to dispose of and make all 
needful Rules and Kegiilations respecting the Territory or other 
Property belonging to the United States; and nothing in this Con- 
stitution sliflIT be 90 oonstnied as to Prejudice any Claims of the 
United States, or of any paxtkular State. 

Secteok. 4. The United States shall guarantee to every State 
in this Union a Republican Form of Government, and shall protect 
each of them against Invasion; and on Application of the Legislature, 
or of the £lxecutive (when the Legislature cannot be conveaed) against 
domestic Violence. 

ABTICLE V. 

the Cangress, whenever two thirds of both Houses shall deem it 
necessary, shall propose Amendments to this CoDStitudoii, or, on the 
Application of Legislatures of two thirds of the several States, 
shdl call a Convei^n for proposing Amendments, which, in either 
Case, shall be valid to all Intents and Purposes, as Part of this Con- 
stitutiaQ, when ratified by the Legislahires of three fourths of the 
several States, or by Conventions in three fourths thereof, as the one 
or the other Mode of Ratification may be proposed by the Congress; 
Provided that no Amendment which may be made prior to the Year 
One thousand eight hundred and eight shall in any Manner affect the 
first and fourtii Glauses in fhe Ninl^ Section of the first Aitide; and 
that no State, without Its Consent, shall be deprived of its equal 
Sufifrage in the Senate. 

anTICL£ VL 

[L] All Debts contracted and Engagements entered ^o, before 
the Adoption of this Gonstitution, shall bo as valid against the United 
States voder this Coostitutioii, as under the Confederation. 

[2,] This Cbnstihition, and the Laws of the United States which 
sb^l be made in Pursuance thereof; and all Treaties made, or which 
shall be made, under the Authority of the United States, shall be the 
supreme Law of the I^nd; and the Judges in every State shall be 
bound thereby, any Thing in the ConstitutiOD or liaws of any State 
to the Contrary notwithstanding. 

[3.] The Senators and Representatives before mentioned, and the 
Members of the several State Legislatures, and all executive and 
judicial Officers, both of the United States and of the several States, 
shall be bound by Oath or Affirmation, to support this Constitution; 
but no religious Test ahaB ever be required as a Qualification to any 
Office or public Trust under the United States, 
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AHTICLB vn. 

The Ratification of the ConveotiODS of nine States, shall be sufflcrent 
for the Establishment of this ConstitutioD between the States so rati- 
fying the Same. [Entered into operation in 1789.J 


Ahendments 

[aaticlb 1.] 

Congress shall make no law respecting an establi^ent of re- 
ligion, or prohibiting the free exercise thereof; or sbridgmg the free- 
dom of speech, or of the press; or the right of the people peaceably 
to assemble, and to petition the Government for a redress of griev- 
ances, 

[akHcle c.] 

A well regulated Militia, being necessary to the security of a free 
State, the li^t of the people to keep and bear Anns, shall not be in- 
fringed. 

[abticls ni.] 

No Soldier shall, in time of peace be tjnartercd in any house, with- 
out the consent of the Owner, nor in time of war, but in a manner to 
be prescribed by law. 

[ahttcle xvJ 

The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Wanants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly deKribing the pla;^ 
to be searched, and the persons or things to be seized. 

[article V.] 

No person shall be held to answer for a capital, or otbendse in- 
famous crime, unless on a presentment or indictment of a Grand 
Juiy, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger; nor 
shall any person be subject for the same offence to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal case 
to be a witness against himself, nor be deprived of life, liberty, or 
property, without due process of law; nor shall private property be 
tak^ for public use, without just compeusation. 
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[article viJ 

In dl crimiDa] prosecudons the accused shaO enjoy the right to a 
speedy and public trial, by an impartia] |uzy of State and dis- 
trict svherein the crime shall have been committed, which district 
shall have been previously asceitained by law, and to be inforzned 
of the nature and causa of the acousatiaii; to be confronted with 
the witnesses against him; to have compulsoiry process for obtaining 
witnesses in his favor, and to have the Assistance of Counsel for his 
defence. 

[ar'icle vu.] 

In suits at common law, where the value in controversy shall ex- 
ceed twenty doUais, the right of trial by jury shall be preserved, and 
no fact tried by a jury shall be othenvise le-axamined in any Court of 
the United States, thu according to the rules of the common law. 

[article vm.] 

Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 

[AnrncxB dl] 

The enumeration in the Constitution, of certain ri]^ts, shall not be 
construed to deny or disparage otheis retained fay the people. 

[article X.1 

The powers not delegated to the United Slates by the Constitu- 
tion, nor pn^bited by it to the States, are reserved to the States re- 
spectively, or to the people, 

[The ten Amendments were adopted in 1791.] 

[article xl] 

The Judidel power of the United States shall not be oonstnied to 
extend to any suit in law or equity, commenced or prosecuted against 
one of the United States by CitiKiis of another State, or by Citizens 
or Subjects of any Foreign State. [Li 1798 Amendment was de- 
dnred to have been adopted.] 

[ah’{icle xn.] 

The Electors shall meet in tbeir respective states, and vote by bal- 
lot for fVesident and v^ice-Prerident, one of whom, at least, shall not 
be an inhabitant of the $^e state with themselves; they shall name 
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In their ballots the person voted for as President, and m distinct bal- 
lots the person voted for as Vioe-Fresideot, and they shall make dis- 
tinct lists of all peisms voted for as President, and of all persons voted 
for as Vice-President, and of the number of votes for eadi, which lists 
they shall sign and certify, and transmit sealed to the seat of the gov- 
ernment of the United States, directed to the President of the Senate; 
—The President of the Senate shall, in the presence of the Senate and 
House of Representettves, opai all tho certificates and the votes shall 
then be oounted;-The person having the greatest number of votes for 
President, shall be the President, if such number be a majority of the 
whole number of Electors appointed; and if no person have such 
majority, then from the persons having the highest mimbers not ex- 
ce^ng three on the list of those vot^ for as President, the House 
of Aepresentadves shall choose immediately, by ballot, the President 
But in choosing the President the votes shall bo taken by states, the 
representadon from each state having one vote; a quorum for this pur- 
pose shall consist of a member or members fram two-thiids of the 
states, and a majority of all the states siioU be necessary to a choice. 
And if the House ^ Bepresentatlves shall not choose a President 
whenever the right of choice shall devolve upon them, before the 
fourth day of March next following, then the Vice-President shall act 
as President, as in the case of the death or other constitutional dis- 
ability of tho President.— The perwn having the greatest number of 
votes as Vice-President, shall ht the Vice-President, If such number 
be a majority of the whole number of Zlectors appointed, and if no 
person have a majority, then from the two highest numbers on the 
list, the Senate shall choose the Vice-President; a quorum for the pur- 
pose shall consist of two-thirds of the whole number of Senators, and 
a majority of the whole number shall be necessary to a choice. But no 
person cODSdUitionally ineligible to the offiee of President shall be 
eligible to that of Vice-President of the United States. [Adopted in 
1804] 

[abuclb ;aii.] 

Section 1 . Neither slavery nor invobintaiy servitude, except as 
a pucishment for crime whereof the party shaU have been duly con- 
victed, shall exist within the United States, or any place subject to 
their jurisdiction. 

Section 2 . Congress shall have power to enforce this article by 
appropriate legislation. [Adopted in 1865.1 

[article ^v.] 

SEcnoN 1. All persons bom or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United 
States and of the St^e wherdn they residd. No State shall moke or 
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enforce any law which shall abridge the privileges or IminTinities of 
dtizenB of the United States; nor shall any State deprive any per- 
son of life, Liberty, or property, without due process of law; nor deny 
to any person within its jurisdiction the equal protection of the laws. 

Sectiok 2. Hcpcesentatives shall be apportvmed among the sev- 
eral States accotrdmg to their lespective numbers, counting the whole 
number of persons in each State, exchiding Indians not taxed. But 
when the ri^t to vote at any election for the choice of electors for 
President and Vice President of the United Slates, Kepreseotatives in 
Congress, Uie Executive and Judicial officers of a State, or the mem* 
bers of the Legislature thereof, is denied to any of the male inhabit- 
ants of such State, being twenty-one years of age, and dtizeos of the 
United States, or in any way abridge^ except for participation in re- 
bellion, or other criiue, thti basis of representation therein dudl be 
reduced in the proportion which the number of such male citizens 
shall bear to the whole number of male citizens twenty-one years of 
age iu such State. 

SsenoN 3, No person shall be a Senator or Representative in 
CoDgrass, or elector of President and Vice President, or hold any 
office, civil or military, under the United States, or under any State, 
who, having previously taken an oath, as a member of Congress, or as 
an officer of the United States, or as a member of any State legisk- 
ture, or as an executive or judicial officer of any Stated to support 
tile Constitution of the United States, shall have engaged in Insur- 
rection or rebelliou agadnst the same, or given aid or comfort to the 
enemies thereof. But Congress may by a vole of two-thirds of each 
House, remove such disability. 

Sechon 4. The validity of the public debt of the United States, 
authorized by law, including debts incurred for payment of pen- 
sions and bounties for services in suppressing insuirection or rebellion, 
shall not be questioned. But neidier the United States dot any State 
shall assume m pay any debt or obh^ticn incuned in ^ of 
rection or rebellion against the United States, or any claim for Ihe 
loss or emandpatiou d any slave; but all such debts, obligations and 
claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by appro- 
priate legislation, the provisions of this art^e. [Adopted in 1868.J 

[article XV.] 

Section 1, The^right of citizens of the United States to vote 
shaR not be denied or abridged by the United States or by any State 
on account of race, color, or previous condition of servitude. 

Section 2. The Congress shall have power to enforce this article 
by appropriate legislation.- [Adopted in 1870 J 
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[abucle zviJ 

The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportiomnent among the 
several States, and without regard to any census or enumeraticm. 
[Adopted In 1913.] 

[ahtoxe xvil] 

Ihe Senate of the United States shall be composed of two Senators 
from each State, elected by the people thereof ^ six years; and each 
Senator shall have one vote. The electors in each State shall have the 
qualifications requisite for electors of the most numerous branch of 
rile State legislatures. 

When vacandes happen m the representation of any State in the 
Senate, the executive anthority of su^ State shall issue writs of elec- 
tion to fiU such vacancies: Procidedt That the legislature of any State 
may empower the executive thereof to make temporary appointments 
un^ the people fill the vacancies by election as the legMature may 
direct 

This amendment shall not be so coostnied as to affect the election 
or term of any Senator chosen before it becomes valid as part of the 
Consritutioiu [Adopted m 1913.] 

[abticle xviil] 

Section 1. After one year from the ratification of this article the 
manufacture, sale, or transportation of intoxicating liquors within, the 
importation thereof into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction thereof for beverege 
purposes is hereby prohibited. 

^cnoN 3. The Congress and the several States shall have oon- 
curreiit power to enforoe this article by appropriate legislation. 

Section 8 . This article shall be inoperative unless it shall have 
been ratified as an amendment to the Constitution by the legislatures 
of the several States, as provided in the Constitution, within seven 
years from riie date of the submission hereof to the States by the Con- 
gress. [Adopted in 1919.] 


[abuclb m.] 

The right of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any Sta^ on account of Sex. 

Congress shall have power to enforce this article by appropriate 
legislation. [Adopted in 1920.] 
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[article ex.] 

Sectidn 1. The tenns of tho President end Vice Presidciit shaJl 
end at dood on the 2Dth day of Jaimaiyt and the terms of Senators 
and Representatives at noon on 3d day of January, of the years 
In such terras would have ended if this article had not been 
intified; and the terms of their successors shall then begin. 

Section 2. Hie Congress shall assemble at least once in every 
year, and such meeting shall begin at noon on the Sd day of January, 
unless they shall by Jaw appoint a different day. 

Section 3. If, at the time fixed for the biegiminig of the term of 
the President, the President elect shall have died, the Vice President 
elect shall become President If a President shall not have been chosen 
before the time fixed^ the beginning of his term, or if the President 
elect shall have failed to qualify, then the Vice President elect shall 
act as !?iasidait untQ a President ahaR ha(ve qualified; and the Con- 
gress may by law provide for the case wherein neither a President 
elect nor a Vice President elect shall have qualified, declaring who 
shall then act as IVesident. or the manner in which one who is to act 
shall be selected, and sucli person shall act accordingly until a Presi- 
dent or Vice President shall have qualified. 

Seotion 4. The Congress may by law provide for the case of the 
death of any of the persons from whom the House of Representatives 
may choose a President wheoever the right of choice shall have de- 
volved npon them, and for the case of foe death of any of the pemons 
friHn vdiom the Senate may choose a Vice President whenever the 
light of choice shall have devolved upon them. 

Secttiox 5. Sections 1 and 2 sh^ take effect on the 15fo day of 
October following foe ratification of this article. 

Section 6. This article shall he inoperative unless it shall have 
been ratified os an arnendmeot to the Coostitution by the legislatures 
of fore^fouIths of the several States within seven yean from foe date 
of its submissioD. [Adopted in 1933.] 

[aniTCLE XXI.] 

Sxcnox L Ibe eighteenth article of amendment to the Consti- 
tution of the United States is hereby repealed. 

SECmoN 2. Tbe transportation or importation into any State, Ter- 
ritory, or possessioa of the United States for delivery or use therein of 
intoxicatmg liquors, in violation of the laws thereof, is hereby pro- 
hibited. 

SficnON 3. This article shcJl be inoperative unless it shall have 
been ratified as an amendment to the C^stitution by conventions in 
the several States, as provided in the Qmstitutiod, within seven years 
from the date of the sub&tisskm hereof to the States by the Congress, 
[Adopted in 1933.] 
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